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KONGRE PROGRAMI

TICARET HUKUKU KONGRESIi ONLINE
18-19-20 SUBAT 2021
hukukegitim.com

1. GUN:18 SUBAT PERSEMBE

9.30 — 10.00: ACILIS KONUSMALARI

Prof. Dr. Sahin KARASAR (Maltepe Universitesi Rektorii)
Prof. Dr. Ibrahim SAHBAZ (Maltepe Universitesi Hukuk Fak. Dekani)
Prof. Dr. Mehmet BAHTIYAR (Kongre Diizenleme Kurulu Baskani)

1. OTURUM:
10.00 — 11.00: TICARI ISLETME HUKUKU

Oturum Baskani: Prof. Dr. Fiisun NOMER ERTAN
Hakim Yusuf DEMIRCI: Ticari islerde Faiz Oraninin Belirlenmesinde Sinir Sorunu

Dr. iur. Gokmen GUNDOGDU: Yargitay 11. Hukuk Dairesi’nin 10.11.2020 ve 24.9.2018 Tarihli
Kararlarindan Hareketle, Tedarik veya Tarife Fiyatinin Altinda Ekmek Satiginin TTK m. 55/1-a(6)
ve m. 55/1-e Hiikiimleri Cergevesinde Degerlendirilmesi

Ar. Gér. Dr. Ismail Ozgiin KARAAHMETOGLU: Ticari Islerde Teselsiil Karinesi Baglaminda
Ongoriilen Miiteselsil Kefalete Dair Diizenleme (TTK m. 7) ile Kefalet Sézlesmesinin Sekline Dair
Diizenleme (TBK m. 583) Arasindaki iliski

11.00 — 11.30: Oturum Degerlendirme (Soru Cevap)
11.30-11.40: Ara

2. OTURUM:
11.40 — 12.20: ADi ORTAKLIK

Oturum Baskam: Prof. Dr. Mustafa TOPALOGLU

Prof. Dr. Mehmet KOKSAL: JV (Joint Venture) Ozelinde Adi Ortaklik ve Sorunlar

Ars. Gor. Baris Cihan CANTURK: Adi Ortaklik Uyusmazliklarinin Tahkim Yoluyla Coziimii
12.20 — 12.40: Oturum Degerlendirme (Soru Cevap)

12.40 - 13.40: OGLE ARASI

3. OTURUM:
13.40 — 15.00: FIKRi MULKIiYET HUKUKU

Oturum Baskani: Prof. Dr. Giil OKUTAN
Prof. Dr. N. Ayse ODMAN BOZTOSUN: Yeni Uriinlerin Taklidinin Hukuksal Sonuglar1 Nedir?

Dr. Ogr. Uyesi Mehmet SUA: Bir Marka Lisans Sozlesmesine Dayali Olarak Uretilecek Mallarin
ve Sunulacak Hizmetlerin Her Zaman “Kaliteli” Olmast Zorunlu Mudur?



Dr. Ogr. Uyesi Onur SARI: Yaygin Ad Haline Gelen Markalar (Jenerik Markalar)

Av. Miige Bulat CETINKAYA: Avrupa Birligi Uyum Siirecinde Ticari Reklamlarda Rakip Marka
Engeli

15.00 — 15.40: Oturum Degerlendirme (Soru Cevap)
15.40 - 15.50: Ara

4, OTURUM:
15.50 — 17.10: REKABET ve BiLISIM HUKUKU

Oturum Baskani: Prof. Dr. N. Ayse ODMAN BOZTOSUN

Dog¢. Dr. Kerem Cem SANLI: Rekabet Kurulu'nun Vestel/Argelik Karar1 Isiginda Haksiz Rekabet
ve Rekabet Hukuku liskisi Uzerine Diisiinceler

Dr. Ogr. Uyesi Muzaffer EROGLU: Facebook & Whatsapp Kararlar1 Isiginda Hakim Durumun
Somiiriicti Uygulamalar ile Kétiiye Kullanilmasi

Dr. Ogr. ‘I"Jyesi Ahmet Fatih OZKAN: Rekabet Kurulu’nun Yerinde Incelemelerde Dijital
Verilerin Incelenmesine Iligkin Kilavuzu Uyarinca Dijital Verilerin Elde Edilmesi ve Kisisel
Verilerin Korunmasi

Dr. Cihan DOGAN: Dijital Platformlarin Regiilasyonu: AB Hukukundaki Dijital Piyasa Yasa
Taslag1 Cercevesinde Bir Degerlendirme

17.10 - 17.50: Oturum Degerlendirme (Soru Cevap)
17.50 - 18.00: Ara

5. OTURUM:
18.00 - 20.00: TTK ve HMK ARASINDAKI HUKUKI ILiSKi

Oturum Baskani: Prof. Dr. Selcuk OZTEK

Prof. Dr. Sema TASPINAR AYVAZ: Ticari Davalardan Itirazin Iptali Davasi ve Menfi Tespit
Davasinda Dava Sart1 Olarak Arabuluculuk

Prof. Dr. Ali Cem BUDAK: Ticaret Mahkemelerinin Tarihi Geligimi

Prof. Dr. Selcuk OZTEK: Haksiz Rekabet Hallerinde Acilabilecek Cesitli Davalar ve Talep
Olunabilecek Ihtiyati Tedbirler

Dr. Ogr. Uyesi Mustafa GOKSU: Ticari Defterlerin Ibrazi ve Delil Olmas1

Dr. Ogr. Uyesi Ertan YARDIM: Toplu Mahkemeler Baglaminda Asliye Ticaret Mahkemesinin
Isleyisi

Dr. Ogr. Uyesi Taylan Ozgiir KIRAZ: Sirket Genel Kurul Kararinin Iptaline liskin Siirenin
Maddi Hukuk ve Medeni Usul Hukuku Bakimindan Somut Bir Vakiada Degerlendirilmesi

20.00 — 21.00: Oturum Degerlendirme (Soru Cevap)
21.00: GUN SONU



2. GUN: 19 SUBAT CUMA

6. OTURUM:
10.00 — 11.20: ANONIM SIRKETLER - |

Oturum Baskani: Prof. Dr. Mehmet BAHTIYAR

Prof. Dr. Veliye YANLI: Y&netim Kurulu Uyesinin Miizakereye Katilmasi Yasagmnin ihlalinin
Sonuglari

Doc. Dr. Levent BICER: Anonim Sirketlerde Istisna Edilme Karar1 (TTK 479/2)

Dr. Ogr. Uyesi Betiil AKTAS: TTK m.360 Kapsaminda Yonetim Kuruluna Aday Onerme
Siirecinin Degerlendirilmesi

Ar. Gor. ibrahim BEKTAS: Anonim ve Limited Ortakliklarda Yeni Pay Alma Hakkinin Esas
Sozlesmeyle Kisitlanmasi Sorunu

11.20 - 12.00: Oturum Degerlendirme (Soru Cevap)
12.00 - 12.10: Ara

7. OTURUM:
12.10 — 13.30: ANONIM SIRKETLER - 11

Oturum Baskani: Prof. Dr. Veliye YANLI

Do¢. Dr. Birgiil Sopact OZTUNA: Anonim Sirket Yonetim Kurulu Uyesinin Bilgi Alma ve
Inceleme Hakkina iliskin Sorunlar

Dr. Ogr. Uyesi Nuri ERDEM: Anonim Ortaklikta Haksiz Kar ve Kazang Paylar ile Diger
Edimlerin Iadesi

Dr. Ogr. Uyesi Funda OZDIN: TTK m. 360 Uyarinca Secilen Temsilci Yénetim Kurulu Uyesinin
Temsil Ettigi Pay Sahiplerine Bilgi Aktarma Yetkisi (Var midir ?)

Dr. Hasan KARSLIOGLU: Anonim Sirketlerde Pay Devri Siirlamasi ve Ortaklar Arasindaki
Onalim Hakkinin Varlik Sorunu

13.30 — 14.10: Oturum Degerlendirme (Soru Cevap)
14.10 — 15.10: OGLE ARASI

8. OTURUM:
15.10 — 16.30: ANONIM SIRKETLER - 111

Oturum Baskani: Prof. Dr. Mehmet HELVACI

Prof. Dr. Mehmet HELVACI / Dr. Ogr. Uyesi Muhammed SULU: Tasfiye Halindeki Ticaret
Sirketlerinin Birlesmesi

Prof. Dr. ismail KAYAR: Anonim Sirketlerde Kullanilmayan Riighan Haklar:
Prof. Dr. Tekin MEMIS: Hamiline Yazili Paylarin Devrinde Yeni Sistem

Dr. Ogr. Uyesi Murat Can ATAKAN: Anonim Sirketler Agisindan Yeni Bir Tartisma: Yonetim
Kurulu Uyeliginin Askiya Alinmasi

16.30 — 17.10: Oturum Degerlendirme (Soru Cevap)
17.10-17.20: Ara



9. OTURUM:
17.20 — 18.40: LIMITED SIRKETLER

Oturum Baskam: Ahmet OZGAN (11. HD Onursal Baskam)

Prof. Dr. Mustafa TOPALOGLU: Limited Sirketlerde Finansal Tablolarin Miizakeresi Nedeniyle
Genel Kurulun Ertelenmesi

Prof. Dr. Ahmet TURK: Tiirk Ticaret Kanunu’nun Limited Sirketlere iliskin Hiikiimlerindeki
Eksiklik ve Celiskiler

Dr. Ogr. Uyesi Hanife DOGRUSOZ KOSUT: Limited Sirket Sozlesmesinde Yer Alan "Belirli
Midiirler Kurulu Kararlarinin veya Miinferit Sorunlarin Genel Kurul Onaymma Sunulmasi
Zorunlulugu Getiren" Hiikiimlerin Degerlendirilmesi

Dr. Ismail TURKYILMAZ / Arb. Av. Fulya ALTUNEZEN: iki Ortakli Limited Sirketlerde
Hakli Sebeple Ortakliktan Cikarma Davasi i¢in Alinacak Genel Kurul Kararinin Tabi Oldugu
Nisabin Yargitay Kararlari Isiginda Degerlendirilmesi

18.40 — 19.20: Oturum Degerlendirme (Soru Cevap)
19.20 - 19.30: Ara

10. OTURUM:
19.30 - 20.30: KIYMETLI EVRAK

Oturum Baskam: Prof. Dr. ismail KIRCA

Dr. Ogr. Uyesi Tamer BOZKURT: «Goriildiigiinde Odenecek» Police ve Bonolarda Ibraz ve
Zamanasimi Siiresinin Baglangici ile Ilgili Bazi Sorunlar ve Goriisler

Dr. Ogr. Uyesi Mete TEVETOGLU: Elektronik Cek ve Bono Kanunu Taslag: ile Yapilmasi
Planlanan Diizenlemelere Dair Diisiinceler

Ogr. Gor. Dr. Seda SEYMAN: Kisisel Verilerin Korumasi Kanunu Bakimindan Karekodlu
Ceklerin Degerlendirilmesi

20.30 — 21.00: Oturum Degerlendirme (Soru Cevap)
21.00: GUN SONU

3. GUN: 20 SUBAT CUMARTESI

11. OTURUM:
11.30- 13.10: SIGORTA HUKUKU

Oturum Baskani: Prof. Dr. Pinar AKAN
Prof. Dr. Samim UNAN: Kredi Baglantil1 Sigortalarla lgili Baz1 Sorunlar

Dr. Ogr. Uyesi Banu BOZKURT: Enstitii Yat Klozlar1 Dogrultusunda Tekne Sigortalariyla Tlgili
Bazi Sorunlar

Dr. Siileyman KIRAN: Sigorta Hukukunda Zarar1 Onleme ve Azaltma Kiilfeti
Av. Dr. Ahmet KARAYAZGAN: Hukuk Goziiyle Siber Risk ve Sigorta
13.10 — 14.00: Oturum Degerlendirme (Soru Cevap)

14.00 - 15.00: OGLE ARASI



12. OTURUM:
15.00 — 15.40: BANKACILIK HUKUKU

Oturum Baskani: Prof. Dr. Saban KAYIHAN

Dr. Erkan EREN: “Banka Yonetim Kurulunda Temsil Edilme Hakki Veren” Pay Sahipleri
Sozlesmesi Hiikiimlerinin “Kanuna Kars: Hile” Miiessesesi Kapsaminda Degerlendirilmesi

Av. Dr. Davut GURSES: 5411 Sayili Bankacilik Kanunu’nda Yer Alan Kredi Smirlamalarinin
Kredi Sozlesmelerine Etkisi

15.40 — 16.00: Oturum Degerlendirme (Soru Cevap)
16.00 — 16.10: Ara

13. OTURUM:
16.10 -17.30: SERMAYE PIYASASI HUKUKU -1

Oturum Baskam: Prof. Dr. Tekin MEMIS

Do¢. Dr. Gokcen TURAN: SerPK m.92/1 Hikmiinde Kurula Tanman Yetkilerin
Degerlendirilmesi ve Uygulamada Karsilasilan Sorunlar

Dr. Ogr. Uyesi Nesrin AKIN: Sermaye Piyasas1 Hukukunda Aciga Satis islemleri

Dr. Onur KALKAN: TTK m. 376 Baglaminda Sermaye Kaybi Halinde Halka A¢ik Anonim
Ortakliklarin Tahsisli Sermaye Artirim1 Yoluyla Finansal Durumunun Gii¢lendirilmesi

Av. Dr. Ahmet TOK: Yeni Nesil Finansman Yo6ntemi Olarak Kitle Fonlamasi ve Ulkemizdeki
Hukuki Altyapisi

17.30 — 18.10: Oturum Degerlendirme (Soru Cevap)
18.10 — 18.20: Ara

14. OTURUM:
18.20 -19.20: SERMAYE PiYASASI HUKUKU - |1

Oturum Baskani: Prof. Dr. Hanife Oztiirk AKKARTAL

Dr. Ogr. Uyesi Damla SONGUR: Anonim Sirketlerin Onemli Miktarda Malvarhigi Uzerindeki
Islemlerinin Gergeklestirilmesi ve 11-23.3 Sayili Teblig Sonrasinda Halka Acik Sirketlerdeki Yeni
Durum

Dr. Ogr. Uyesi Serdar HIZIR: Anonim Ortakliklar ve Diger Menfaat Sahipleri Agisindan Halka
Acik Ortaklik Statiisiinii Sona Erdirmenin Yararlar1 ve Sakincalari

Dr. Ogr. Uyesi Murat Can PEHLIVANOGLU: Halka Agcik Sirket Statiisiindeki Futbol
Kuliiplerinde Sporcularin Covid- 19 Test Sonuglari, Ozel Durum Agciklamalart ve Yonetim
Kurulunun Sorumlulugu

19.20 — 19.50: Oturum Degerlendirme (Soru Cevap)
19.50; KAPANIS ve DEGERLENDIRME KONUSMASI:

Dr. Ogr. Uyesi Mete TEVETOGLU (Kongre Diizenleme Kurulu Adina)
Dr. Ogr. Uyesi Betiil AKTAS (Kongre Diizenleme Kurulu Adina)
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Teblig 1.1

TiCARI iISLERDE FAiZ ORANININ BELIRLENMESINDE SINIR SORUNU

Yusuf DEMIiRCi*

Bilindigi gibi ticari nitelikte olmayan islerde uygulanacak olan faize, adi faiz, ticari nitelikte olan
islere uygulanacak faize ise, ticari (islerde) faiz denilmektedir. Ticari igsin kapsamui ise Tiirk Ticaret
Kanunu’nun 3. maddesinde “Bu Kanunda diizenlenen hususlarla bir ticari isletmeyi ilgilendiren
biitlin islem ve fiiller ticari islerdendir.” diizenlemesi ile belirlenmistir. Bundan baska yine Tiirk
Ticaret Kanunu’nun 19. maddesinde bir tacirin borg¢larinin ticari olmasinin asil oldugu ve ikinci
fikrasinda taraflardan yalniz biri i¢in ticari is niteliginde olan sdzlesmelerin, Kanunda aksine hiikiim
bulunmadikga, digeri i¢in de ticari is sayilacagi hilkkmii yer almaktadir.

Yukaridaki kapsamda olan ticari islerde taraflar Tiirk Ticaret Kanunu’nun 8. maddesinin birinci
fikrasia gore faiz oranini serbestce belirleyebilecektir. Ancak Tiirk Bor¢lar Kanunun 88. maddesi-
nin ikinci fikrasinda, anapara faiz oraninin taraflarca kararlastirildigi hallerde yillik faiz oraninin,
ayn1 maddenin birinci fikrasi uyarinca faiz oraninin dogdugu tarihte yiiriirliikkte olan mevzuat hii-
kiimlerine gére (3095 sayili Kanuni Faiz ve Temerriit Faizine iliskin Kanun) belirlenecek olan yillik
faiz oraninin yiizde elli fazlasin1 agsamayacagi belirtilmistir. Bununla birlikte yine Tiirk Borglar Ka-
nunu’nun 120. maddesinin ikinci fikrasi hilkmiine gore, temerriit faiz oraninin taraflarca kararlasti-
rildig1 hallerde yillik temerriit faiz orani, ayn1 maddenin birinci fikrasi uyarinca faiz oraninin dog-
dugu tarihte yirtrliikte olan mevzuat hiikiimlerine gore (3095 sayili Kanun) belirlenecek olan yillik
faiz oraninin yiizde yliz fazlasin1 asamayacaktir.

Tirk Borclar Kanunu’nda sozlesme ile kararlastirilan faiz oranlarina iliskin sinirlamalarin ticari
islerde uygulanip uygulanmayacagi ogretide tartigmali oldugu kadar Yargitay ve Bolge Adliye
Mahkemesi kararlarinda da ticari islerde faizin uygulanmasina yonelik olarak tartigmalar bulunmak-
tadir. Yargitay bazi kararlarinda Tiirk Borglar Kanunu’nun 88 ve 120. maddelerinin hiikiimlerinin
emredici nitelikte oldugunu, taraflar ileri siirmese bile mahkemece kendiliginden dikkate alinabile-
cegini kabul ederken bazi kararlarinda ise ticari islerde taraflarin faiz oraninmi serbestge kararlastira-
bileceklerini, dolayisiyla Tiirk Bor¢lar Kanunu’nun 88 ve 120. maddesinde 6ngoriilen sinirlamanin
ticari islerde uygulanmayacagi kabul edilmistir.

Bu tebligde s6z konusu tartigmalara yer verilerek ticari islerde uygulanacak faiz oraninin nasil belir-
lenecegi, faiz orani serbestce belirlenmesi durumunda bunun bir siirinin olup olmayacag: hususlari
aciklanmaya calisilacaktir.

Anahtar Kelimeler: Ticari Is, Faiz, Ticari Islerde Faiz, Faiz Orani, Faizin Belirlenmesi.
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THE LIMIT PROBLEM IN DETERMINING THE INTEREST RATE IN
COMMERCIAL BUSINESS

Yusuf DEMIiRCi*

As it i1s known, the interest to be applied on non-commercial works is called ordinary interest, and
the interest to be applied to commercial works is called commercial (business) interest. The scope
of the commercial business is in the 3rd article of the Turkish Commercial Code, "All the transac-
tions and acts that concern a commercial enterprise with the matters regulated in this Law are com-
mercial affairs." determined by regulation. Moreover, in the 19th article of the Turkish Commercial
Code, it is stated that the debts of a merchant are essential to be commercial, and in the second pa-
ragraph, contracts that are commercial business for only one of the parties will be deemed commer-
cial business for the other, unless otherwise provided in the Law.

The parties may freely determine the interest rate in accordance with the first paragraph of the 8th
article of the Turkish Commercial Code in the commercial affairs within the scope of the
above.However, in the second paragraph of Article 88 of the Turkish Code of Obligations, in cases
where the principal interest rate is decided by the parties, the annual interest rate is the annual inter-
est rate to be determined in accordance with the provisions of the legislation in force at the time the
interest rate is born (Law No. 3095 on Legal Interest and Default Interest). It was stated that it could
not exceed fifty percent. However, according to the second paragraph of Article 120 of the Turkish
Code of Obligations, in cases where the default interest rate is decided by the parties, the annual
default interest rate is the percentage of the annual interest rate to be determined in accordance with
the provisions of the legislation in force on the date the interest rate is born in accordance with the
first paragraph of the same article. can not exceed a hundred.

In the Turkish Code of Obligations, there are debates about the application of interest in commercial
affairs in the decisions of the Court of Cassation and the Regional Court of Justice, as well as in the
doctrine of whether the limitations on interest rates determined by contract can be applied in com-
mercial affairs.

This communiqué will try to explain how the interest rate to be applied in commercial affairs will
be determined and whether there will be a limit if the interest rate is freely determined by including
the mentioned discussions.

Keywords: Commercial Business, Interest, Interest in Commercial Affairs, Interest Rate, Determi-
nation of Interest.

Judge, Ankara Regional Court of Justice, yusufdemirci34@gmail.com, ORCID: 0000-0002-7293-1002.
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Teblig 1.2

YARGITAY 11. HUKUK DAIRESI’NIiN 10.11.2020 ve 24.9.2018 TARIHLI
KARARLARINDAN HAREKETLE, TEDARIK veya TARIFE FIYATININ ALTINDA
EKMEK SATISININ TTK m. 55/1-a(6) ve m. 55/1-E HUKUMLERI CERCEVESINDE

DEGERLENDIRILMESI

Dr. Ogr. Uyesi Gokmen GUNDOGDU*

Bir {iriinlin tedarik veya tarife fiyatinin altinda satisa sunulmasinin hukuka uygun olup olmadigina
yonelik tartigmalar, Yargitay 11. Hukuk Dairesi’nin 10.11.2020 tarihli ve 2020/1120 E. ve
2020/4883 K. sayili karari ile yeniden giindeme gelmistir. Karar kamuoyunda daha ziyade, halkin
temel gida maddesi olan ekmege ucuza erismesinin engellenmesi olarak algilanmis ve iilkemizde
hakim olan serbest piyasa ekonomisinden de hareketle ciddi tepki toplamistir.

Bu kararinda Yargitay, tedarik fiyatinin altinda satis yapildig1 gerekgesiyle eylemi TTK m. 55/1-a(6)
hiikmiine aykir1 gormiis, fakat davaci tarafindan ileri siiriilmesine ragmen eylemi m. 55/1-e agisin-
dan tartismamustir.

Yine tedarik fiyatinin altinda ekmek satisinin s6z konusu oldugu ve tamamen ayni 6zelliklere sahip
yakin tarihli bagka bir olayda Yargitay 11. Hukuk Dairesi, 24.9.2018 tarihli ve 2017/368 E. ve
2018/5633 K. sayili karart ile eylemi haksiz rekabet olarak nitelemis, fakat bu kez eylemi sadece m.
55/1-e hiikkmii ¢ergevesinde tartigmistir.

Bilindigi iizere TTK m. 55/1-a(6) hiikmii kisaca zararina satist belirli kosullar altinda haksiz rekabet
olarak nitelemistir. TTK m. 55/1-e hiikkmii ise is hayati sartlarina uymamayi bir haksiz rekabet ey-
lemi olarak diizenlemistir. Hi¢ sliphe yok ki TTK m. 55/1-a(6) hiikmii ile TTK m. 55/1-e hiikmiiniin
ratio legis’i ve uygulanma kosullar1 birbirinden farklidir. Oysa konuya iligkin diger igtihatlar da
incelendiginde, tedarik veya tarife fiyati altinda ekmek satig1 yapilmasi durumunda bu hiikiimlerden
hangisinin hangi kosullar altinda giindeme gelecegine dair yargi uygulamasinin netlesmedigi go-
rilmektedir.

Bu c¢alismada, kisa bir siire 6nce kamuoyunda da tartisilmasi sebebiyle, tedarik veya tarife fiyatinin
altinda ekmek satis1 yapilmast TTK m. 55/1-a(6) ve TTK m. 55/1-e hiikiimleri gercevesinde incele-
necektir. Devaminda ise Yargitay 11. Hukuk Dairesi’nin 24.9.2018 ve 10.11.2020 tarihli kararlar
cercevesinde Yargitay uygulamas tartisilacaktir.

Anahtar Kelimeler: Haks1z Rekabet, Zararma Satis, Is Hayat1 Sartlarina Uymamak, Fiyat Tarifesi,
Ekmegin Fiyati.
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THE REVIEW OF BELOW-COST PRICING OF BREAD UNDER TCC Art. 55/1-a(6),
Art. 55/1-e AND DECISIONS OF THE COURT OF CASSATION DATED
10.11.2020 AND 24.9.2018

Asst. Prof. Gokmen GUNDOGDU*

Legal discussion regarding the below-cost pricing of the goods has revived as a result of the Court
of Cassation Civil Chamber No.11’s decision dated 10.11.2020 under file No. 2020/1120 and deci-
sion N0.2020/4883. Given that the Turkish economy is a market economy, the decision has been
heavily criticized by public as it has been interpreted as a de facto ban on cheap provision of a basic
consumption good, bread.

In this decision, the Chamber concluded the act of sale as a breach of TCC Art.55/1-a(6) because of
the below-cost pricing. The Chamber did not discuss the act of sale under TCC Art.55/1-¢, notwith-
standing the plaintiff’s claim.

In a similar case, the Chamber assessed the below-cost pricing of bread as unfair competition. On
the contrary of the aforesaid decision, this time, the Chamber only assessed the case in the perspec-
tive of the TCC Art. 55/1-e (the Court of Cassation Civil Chamber No.11’s decision dated
24.9.2018 under file No. 2017/368 and decision No. 2018/5633).

TCC Art.55/1-a(6) describes the below-cost pricing as unfair competition in certain terms. In addi-
tion, TCC Art.55/1-¢ describes the violations of business conditions as unfair competition. Without
a doubt, ratio legis and the application of both rules are different. An analysis of relevant decisions
of the Court of Cassation demonstrates that the jurisprudence on application of conditions of these
two provisions, in cases of below-tariff or below-cost sales, remains rather unclear.

As a result of the recent public reaction, we examine in this paper the below-cost or below-tariff
pricing in terms of TCC Art. 55/1-a(6) and Art.55/1-e. Furthermore, we discuss the Court of Cassa-
tion practice in light of the Court of Cassation Civil Chamber No.11’s decisions dated 24.9.2018
and 10.11.2020.

Keywords: Unfair Competition, Below-Cost Pricing, Violations of Business Conditions, Price Tar-
iff, Price of Bread.

Yildiz Technical University Faculty of Economics and Administrative Sciences Department of Business Depart-
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Teblig 1.3

TiCARi iSLERDE TESELSUL KARINESi BAGLAMINDA ONGORULEN MUTESELSIL
KEFALETE DAIR DUZENLEME (TTK m. 7) ILE KEFALET SOZLESMESININ SEKLINE
DAIR DUZENLEME (TBK m. 583) ARASINDAKI ILiSKI

Ars. Gor. Dr. ismail Ozgiin KARAAHMETOGLU"

Ticari borglara kefalet halinde hem asil borg¢lu ile kefil, hem de kefiller arasindaki iliskilerde miite-
selsil sorumluluktan bahsedilir. Buradan hareketle ticari borglara kefalet halinde kanunda veyahut
sOzlesmede aksi ongoriilmedikce miiteselsil kefaletin gegerli oldugu kabul edilir. Bununla birlikte
TBK m. 583/1 hikkmiinde ise kefalet sdzlesmesine dair gegerlilik unsurlarina yer verilmek suretiyle
adi kefalet bakimindan sekli sartlar teker teker sayilmistir. Bu sartlardan biri olan kefilin miiteselsil
kefil olmas1 durumunda, bu sifatla ya da bu anlama gelecek herhangi bir ifadeyle yiikiimliiliik altina
girdigini kefalet s6zlesmesinde kendi el yazisiyla belirtmesi gerekir. Aksi takdirde kefalet sozles-
mesinin gecersizliginden degil, kefilin adi kefil sifatiyla sorumlulugundan bahsedilir. Acaba bu hii-
kiimdeki sekli sartin ticari isler agisindan uygulanmast miimkiin miidiir? Bu cihetle kanunlar arasin-
daki iliskinin irdelenmesi suretiyle kanun koyucunun agik iradesi yorumlanarak bir sonuca varilma-
lidir. Bu yiizden ticaret hukukunda kredi diizeninin saglikli ve hizli bir sekilde ilerleyebilmesi adina
ticari islerde alacakliy1 koruyan miiteselsil kefalete dair hiikmiin, kefili koruyan genel hiikiim karsi-
sinda Ustliinligi kabul edilerek TTK m.7 hitkmiiniin uygulanabilirligi temin edilmelidir. Aksi halde
kanun koyucunun abesle istigal ettiginden bahsedilecek olurdu ki, hiikkmiin dngériilmesinin bir an-
lami1 kalmaz idi. Nihayetinde ticari islerde teselsiil karinesinin devre dis1 birakilabilmesi i¢in ya ke-
fil miiteselsil kefil olmadigin1 acik¢a belirtmeli ya da kanunda buna dair bir hiikiim 6ngdriilmiis
olmalidir. O halde Tiirk Bor¢lar Kanunu’nda kefalet sézlesmesi i¢in 6ngdriilmiis mevsuf seklin ge-
nel nitelikte oldugu kabul edilmelidir. Bu baglamda kefalet s6zlesmesinde miiteselsil kefil olunmast
durumunda bunun herhangi bir sekilde el yazisiyla gosterilmesi zorunlulugu kefalete 6zgii bir sekli
ilkedir. Bu ilkenin esnetildigi haller s6z konusu olabilir. Hatta ticari islere 6zgii kefalet s6zlesmesi
yapildig1 zaman bu ilkedeki birtakim sekli zorunluluklarin aranmayacagi kabul edilmelidir. Bununla
birlikte ticari islerde miiteselsil kefalete dair adi karinenin 6zel kanuni diizenlemelerle ¢iirtitiilebile-
cegi gercedi de goz ardi edilmemelidir.

Anahtar Kelimeler: Ticari Is, Teselsiil Karinesi, Kefalet S6zlesmesi, Miiteselsil Kefalet, Kanunlar
Arasindaki iliski.
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THE RELATION BETWEEN THE REGULATION REGARDING THE SOLIDARY
SURETYSHIP IN THE CONTEXT OF THE PRESUMPTION OF SOLIDARITY IN
COMMERCIAL AFFAIRS (ART. 7 TURKISH COMMERCIAL CODE) AND THE
REGULATION REGARDING THE FORM OF THE SURETY AGREEMENT
(ART. 583 TURKISH CODE OF OBLIGATIONS)

Research Assistant Dr. Ismail Ozgiin KARAAHMETOGLU"

In the case of surety for commercial debts, joint liability is mentioned in the relations between both
the principal debtor and the surety, and the sureties. Form this point of view, in case of surety for
commercial debts, it is accepted that joint surety is valid, unless otherwise specified in the law or in
the contract. Nevertheless, the formal conditions in terms of ordinary surety have been counted one
by one by including the validity elements of the surety agreement in the provision of Article 583/1
of the Turkish Code of Obligations. In the event that the surety guarantor, which is one of these
conditions, is a joint surety, he must indicate in his own handwriting that he has entered into an
obligation in this capacity or any expression that means this. Otherwise, it is come into question not
the invalidity of the surety agreement, but the responsibility of the surety as ordinary surety. Is it
possible to apply the formal requirement foreseen in this provision in terms of commercial affairs?
Thus, by examining the relationship between laws, a conclusion should be reached by interpreting
the explicit will of the legislator. Therefore, in order to ensure a healthy and rapid progress in the
credit order in commercial law, the provision on solidary suretyship that protects the creditor in
commercial affairs should be considered superior over the general provision protecting the surety
and the applicability of the Article 7 of the Turkish Commercial Code should be ensured.
Otherwise, it would be said that the legislator was fooled around, that there would be no point in
foreseen the provision. Ultimately, in order to deactivate the presumption of solidarity in
commercial affairs, either the surety must clearly state that he is not a solidary suretyship or a
provision has been stipulated in the law. Therefore, it should be accepted that the qualified form
foreseen for the surety agreement in the Turkish Code of Obligations is of a general nature. In this
sense, in case of a joint surety in the surety agreement, the obligation to show this in any way in
manuscript is a formal principle peculiar to the surety. There may be cases where this principle is
bent. For that matter, it should be accepted that certain formal obligations in this principle will not
be enforced when a surety agreement specific to commercial affairs is made. Nevertheless, it should
not be ruled out that the inconclusive presumption of joint surety in commercial affairs may be
rebuted by special legal regulations.

Keywords: Commercial Affair, Presumption of Solidarity, Contract of Surety, Solidary Suretyship,
the Relation between Laws.

Erciyes University Faculty of Law Department of Commercial Law, 0.z _g.u.n@hotmail.com, ORCID: 0000-0002-
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2. OTURUM

ADI ORTAKLIK



Teblig 2.1

JOINT VENTURE OZELINDE ADi ORTAKLIK ve SORUNLARI

Prof. Dr. iur. Mehmet KOKSAL*

Adi ortaklik iliskisi Tirk Hukukunda Borglar Kanununda 6zel borg iliskileri basligi altinda bir s6z-
lesme olarak diizenlenmistir. Tiirk Ticaret Kanunu adi ortaklig1 6zel olarak diizenlememistir. Bu,
kaynak Isvigre Kanununa da uygun bir durumdur. Alman Hukukunda da adi ortaklik Medeni Kanu-
nun borg iliskileri boliimiinde diizenlenmistir. Alman hukukunda adi ortaklik “Medeni Hukuk Or-
taklig1” (Gesellschaft des biirgerlichen Rechts) olarak adlandirilmaktadir.

Adi ortaklik, basit ortaklik veya yalin ortaklik diye adlandirildig: gibi adi sirket olarak da adlandi-
rilmaktadir. Aslinda bu ortaklik seklini en iyi ifade eden kavram “yalin ortaklik’tir (einfache Ge-
sellschaft). Bu kavrami kaynak Kanun olan Isvigre Borglar Kanunu kullanmaktadir.

Adi ortaklikta taraflar emeklerini veya sahip olduklar1 amagclarini bir araya getirerek belirli bir ama-
ca yonelik bir ortaklik olustururlar. Ticaret sirketlerinde oldugu gibi sekli islemlere gerek yoktur.
Adi ortakligin kurulmas: herhangi bir sekle tabi kilinmamistir. Ispat bakimmdan yazili yapilmasi
onerilir. Ancak adi yazili sekille kurulabildikleri i¢in ¢ok kolay ve idari yiikiimliiliikleri olmaksizin
adi ortakligin kurulmasi saglanabilir. Bu nedenle 6zellikle bir projenin veya igin yapilmasinda giig-
lerini ve kaynaklarini birlestirmek isteyen iki ortak kolayca bir araya gelebildiklerinden, 6zellikle is
ortakliklart adi ortaklik iliskisini cogunlukla kullanmaktadir.

Ancak adi ortaklik sozlesmesinden dogan yiikiimliilikler 6zellikle bir araya gelen taraflarin arala-
rindaki is boliimii ve sorumluluk paylasimi bakimindan sorunlar dogurabilmektedir. Miiteselsil so-
rumluluk, adi ortakligin tiizel kisiliginin olmamasi, adi ortaklig1 olusturan taraflardan birinin 6deme
giicligline diismesi, iflas etmesi, bir davada taraf ehliyetinin kazanilmasi ve edinilen mallarda miil-
kiyet iligkisinin diizenlenmesi bakimindan sorunlar yaratabilecektir.

Bu calismada 6zellikle is ortaklig1 (joint venture) 6zelinde bu sorunlar ele alinacaktir.

Anahtar Kelimeler: Adi Ortaklik, Joint Venture, Yalin Ortaklik, Medeni Hukuk Ortaklig, Is Ortak-
liklari.

Avrupa Liderlik Universitesi KKTC Rektér Vekili, mkoksal@koksal.av.tr, ORCID: 0000-0002-6150-6959.
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THE PROBLEMS OF ORDINARY PARTNERSHIPS IN REGARD TO JOINT VENTURES

Prof. Dr. iur. Mehmet KOKSAL*

The ordinary partnership relationship is regulated in the Turkish Code of Obligations as a contract
under the title "special obligatory relationships". The Turkish Commercial Code does not
specifically regulate the ordinary partnership. This also corresponds to the regulations of the Swiss
laws, which are the source of the Turkish laws. According to German law, the ordinary partnership
is regulated in the section on special obligations of the German Civil Code. Under German law, the
ordinary partnership is referred to as a "company of civil law".

An ordinary partnership is often called a simple partnership or slim partnership, as well as an
ordinary company. In fact, the concept that best expresses this form of partnership is the ordinary
company. The Swiss Code of Obligations also uses this term.

In an ordinary company the parties form a partnership for a specific purpose and pool their strengths
or resources. No formal founding acts are required in comparison to trade corporations. The
establishment of an ordinary company is not subject to any form. It is recommended to do this in
writing as proof. However, since they can be established in the ordinary written form, the
establishment of an ordinary company can be achieved very easily without any administrative
obligations. For this reason, Joint Ventures in particular usually use the ordinary form of company,
as two partners who want to bring their forces and resources together in the execution of a project or
work can simply and effectively make this possible through this form of company.

However, the obligations under the articles of association of an ordinary company can cause
problems, particularly with regard to the division of labor and responsibility between the parties
who come together. Joint and several liability can lead to problems with the lack of legal personality
of the ordinary company, the insolvency of one of the parties that make up the ordinary company,
bankruptcy, the ability to participate in a legal dispute and the regulation of ownership of the
acquired real estate.

In this study, the problems with regards to Joint Ventures are dealt with specifically.

Keywords: Simple Company, Joint Venture, Joint Liability, Lean Partnership, Civil Law Company.

European Leadership University Deputy Rector, mkoksal@koksal.av.tr, ORCID: 0000-0002-6150-6959.
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Teblig 2.2

ADI ORTAKLIK UYUSMAZLIKLARININ TAHKIM YOLUYLA COZUMU

Ars. Gor. Baris Cihan CANTURK"

Adi ortaklik; kisilerin, emeklerini ve mallarin1 miisterek bir amag icin bir araya getirmeyi ve bu
amag i¢in birlikte ¢aba gostermeyi iistlendikleri bir s6zlesmedir. Tiirk Borglar Kanunu’nda, adi or-
takliga iliskin getirilen diizenlemeler agirlikli olarak yedek hukuk kurali niteliginde oldugundan, bu
durum adi ortakliga bir esneklik saglamaktadir. Bu esneklik de ticari hayatin 6zelliklerine hizmet
ettiginden, uygulamada; biiyiikk hacimli projelerde, isletmelerde yahut s6zlesmelerde adi ortakligin
farkli tiirlerinin tercih edildigi goriilmektedir. Bu tiirlerde ise tahkim kayitlarina sik¢a rastlanmakta-
dir. Bu ise; gerek tahkim anlagsmasinin akdedilmesi gerek uyusmazliklarin tiirleri agisindan gesitli
tartismalar1 beraberinde getirmektedir.

Calisma; adi ortaklik uyusmazliklarinin tahkime elverisliligi meselesini incelemeyi amaglamaktadir.
Bu sebeple; adi ortaklik ve tahkim kavramlari ana hatlariyla belirtildikten sonra, adi ortaklikta tah-
kimin tercih edilme sebepleri ve 6nemi ortaya konulmustur. Calismanin devaminda ise, genel olarak
adi ortaklik uyusmazliklarinin tahkime elverisliligi meselesi incelenmistir. Akabinde, ¢alismanin
merkezini teskil eden, adi ortakliktaki her bir uyusmazlik konusu ayr1 ayri ele alinmis ve bunlarin
tahkime elverisliligi irdelenmistir. Bunun i¢in uyusmazliklar; (i) ortaklarin hak ve borg¢larina, (ii)
ortakligin yonetim ve temsiline, (iii) ortak degisikliklerine ve (iv) ortakligin sona ermesine iliskin
olmak iizere dort alt baglikta ele alinmistir. Her bir alt baslikta; konunun adi ortaklikta diizenlenis
sekli belirtilmis, tahkimle ilgili tartigmalar ortaya konulmus ve kanaatimiz belirtilmistir. Nihayet
caligma, konuyla ilgili tartismalarin 6zetini ve kanaatlerimizi igeren bir boliimle sonlandirilmakta-
dir. Bu minvalde 6zet olarak; adi ortaklik uyusmazliklarinin tahkime elverislilikleri agisindan -kural
olarak- miispet bir sonuca ulasmak miimkiindiir. S6yle ki, adi ortaklik uyusmazliklari; (i) Tiirk Hu-
kuku’nda sézlesmesel uyusmazliklarin tahkime elverisli olmasi ve (ii) adi ortakligin, taraflara irade
serbestisinin en ¢ok tanindig: ortaklik tiirii olmas1 sebebiyle, prensip olarak tahkime elverisli kabul
edilebilecektir.

Anahtar Kelimeler: Adi Ortaklik, Tahkim, Uyusmazlik Co6ziimii, Adi Ortakligin Sona Ermesi,
Joint Venture.

*  YTU IiBF Isletme Béliimii Ticaret Hukuku ABD Arastirma Gérevlisi, beanturk@yildiz.edu.tr, ORCID: 0000-0002-
3575-3470.
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ORDINARY PARTNERSHIPS AND ARBITRATION

Research Assistant Baris Cihan CANTURK"

An ordinary partnership is deemed as a contract, not a legal entity, whereby the partners are obliged
to join efforts or goods to reach a certain goal. Rules regarding ordinary partnerships governed by
the Turkish Code of Obligations are not mandatory. This suppletive character of the rules leads
ordinary partnerships to have great flexibility. Because of this flexibility, which plays a significant
role in commercial life, one prefers an ordinary partnership to manage both enormous projects and
contracts. These contracts generally have an arbitration clause that generates many arguments
regarding both the arbitration clause and its application to ordinary partnership disputes.

In this work, we aim to discuss the arbitrability of the disputes arising from ordinary partnerships.
For that purpose, the concepts of ordinary partnership, arbitration, reasons and importance of
arbitration in ordinary partnerships have been revealed in a nutshell. Then, the main features of
arbitrability of the disputes arising from ordinary partnerships have been analyzed. Following
section contains the arbitrability of ordinary partnership disputes. These disputes divided into four
sections, which are disputes relating to (i) rights and obligations of partners, (ii) governance and
representation, (iii) changes in the partnership and (iv) the termination of the partnership. General
regulations of the topic, discussions regarding arbitration and our arguments have been explained in
each sub-section. Finally, the summarize of the doctrine and our arguments have been revealed in
the last section. Briefly, ordinary partnership disputes could be deemed as arbitrable in principle,
because of the two main reasons: (i) arbitrability of the contractual issues and (ii) the feature of
ordinary partnership which has the widest party autonomy under Turkish law.

Keywords: Ordinary Partnerships, Arbitration, Dispute Resolution, Termination of Ordinary
Partnerships, Joint Venture.

Research Assistant, Y1ldiz Technical University Faculty of Economics and Administrative Sciences Department of
Business Departmant of Commercial Law, becanturk@yildiz.edu.tr, ORCID: 0000-0002-3575-3470.
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Teblig 3.1

YENI URUNLERIN TAKLIDININ HUKUKSAL SONUCLARI NEDIiR?

Prof. Dr. N. Ayse ODMAN BOZTOSUN"

Yeni tirtinlerin takdimi, piyasay1 canlandiran, tiiketicilere secenek sunan yonleriyle tesvik edilmesi
gereken bir ekonomik etkinliktir. Bu baglamda, hukuk diizenlerinin, bu ekonomik etkinligi taklide
kars1 korumasi beklenir. Patentli veya tasarim hakkiyla korunan bir yeni {iriinlin sahibi, iiriin takli-
dine kars1 bu haklarini ileri siirebilir. Bu hallerde, s6ze konu hakla korunan yeniligin yeni iiriinle
0zdeslestigi kabul edilebilir. Diger yandan, yeni bir {iriiniin -bu haklardan biri veya her ikisiyle ko-
runmamakla birlikte- taklit edilmesi durumunda bagvurulabilecek hukuksal yollar da irdelenmelidir.
Ik olasilik, taklit edilen iiriiniin iizerinde tescilli bir marka bulunmamasidir. Bu durumda, haksiz
rekabet hiikiimleri uyarinca koruma olasilig1 degerlendirilmelidir. iltibas veya baskasinin is iiriinle-
rinden yetkisiz yararlanma (emek ilkesi/parazit rekabet) hiikiimlerinin kosullar1 varsa haksiz rekabet
korumasindan yararlanilabilir. Burada her iki hiikmiin kosullarinin birbirinden farkli oldugu gézden
kacirilmamalidir. Diger olasilik ise, taklit edilen yeni {iriiniin iizerinde tescilli bir marka bulunmasi-
dir. Burada da taklit eden ac¢isindan {i¢ se¢enek miimkiindiir: Taklit edilen iirliniin markasinin birebir
aynisinin veya ayirt edilemeyecek 6l¢iide benzerinin kullanilmasi, taklit edilen iiriiniin markasinin
benzerinin kullanilmasi veya farkli bir marka kullanilmasi. Uriin taklidi ile marka taklidi farkl ol-
gulardir. Dolayisiyla bizatihi yeni iiriiniin taklit edilmis olmasi, marka taklidine dair hiikiimlerin
uygulanmasi sonucunu dogurmaz. Ug secenekten ilkinde marka taklidi hiikiimlerinin uygulanacag
siiphesizdir. Ikinci durumda ise -her ne kadar markanim birebir aynis1 kullanilmis olmasa da- yeni
iirlintin taklidi olgusu, 6zgiin markay1 ¢agristiran benzer bir marka kullanimiyla birlestiginde de
marka taklidi hiikimlerinin uygulanmasi gerekir. Zira, burada, marka taklidine dair diizenlemenin,
yani iktibas hiikiimlerinin ratio legis’i ile oOrtiisen bir durum s6z konusudur. Marka korumasinin
sagladig1 glivenceyle piyasaya ¢ikan yeni {iriinii birebir taklit etmek ve bu agir ihlali, benzer marka
kullanim1 vasitasiyla iktibas alaninin disina ¢ikarmaya yonelmek, diirtistlii§e aykir1 bir davranistir.
Bu durumda da taklit olgusu sabittir. Hele bu olgu, benzer marka kullaniminin yani sira, ayn1 veya
benzer ambalaj veya sunum kullanimiyla birlikte ortaya ¢ikarsa, marka taklidine dair hiikiimleri
uygulama geregi daha da asikar hale gelecektir. Biz bu duruma “genisletilmis iktibas” adin1 verdik.
Bu iki durumda haksiz rekabet hiikiimlerine de bagvurulabilir, yani kiimiilatif koruma miimkiindiir.
Uciincii durumda ise, iiriin taklit edilmis olmakla birlikte farkli marka kullanildigindan, haksiz re-
kabet kapsaminda iltibasin varligini incelemek gerekir. Ayrica haksiz rekabet hiikiimlerine emegin
korunmasi ilkesi kapsaminda da basvurma olasilig1 vardir. Bu olanaklar sayesinde, patent veya tasa-
rim haklarinin sagladigi korumadan yararlanamayan yeni iiriinler etkili sekilde korunabilecektir.

Anahtar Kelimeler: Yeni Uriin Taklidi, Haksiz Rekabet, Genisletilmis Iktibas, Iltibas, Parazit Re-
kabet.
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WHAT ARE THE LEGAL CONSEQUENCES OF SLAVISH IMITATION OF NEW
PRODUCTS?

Prof. Dr. N. Ayse ODMAN BOZTOSUN"

New product introduction stimulates markets and offers choices to consumers, Thus it should be
encouraged and states are expected to safeguard this activity against slavish imitation. The owner of
a patent or design can assert these rights against slavish imitation of such products. It may then be
accepted that the novelty protected by the right is actually merged in the new product; however,
legal remedies available against imitation of new products -not protected by such rights- should also
be examined. The first possibility is an imitated product without a registered trademark. Then,
protection under unfair competition provisions is possible. This protection may apply if the
conditions for passing off (confusion/misrepresentation) or parasitic competition are met. (These
phenomena are distinct from each other.) The imitated new product may have a registered
trademark. Here, too, three options are possible for the imitator: Using exactly the same brand or an
extensively similar brand, using a similar brand or using a different brand on the product. Product
imitation and brand imitation are different phenomena. Therefore, the fact that the new product is
slavishly imitated does not result in the implementation of the provisions on brand imitation per se.
Undoubtedly, the provisions of brand imitation shall apply in the first case. In the second case,
when new product imitation is combined with similar brand use resembling the original brand,
brand imitation provisions should apply even though the same brand is not used. This is because,
here, there is a situation coinciding with the ratio legis of brand imitation provisons. It is a
dishonest act to imitate a new product on the market with the assurance provided by the brand
protection and to attempt to snatch this serious violation out of the scope of trademark imitation
provisions by resorting to similar brand use. Imitation occurs here, too. Especially when product
imitation occurs together with use of same or similar packaging or presentation and a similar
trademark, the necessity to apply trademark imitation provisions becomes more evident. We address
this particular situation under the title, “expanded imitation”. Recourse to unfair competition is also
possible, hence cumulative protection. In the third case, confusion/misrepresentation under unfair
competition should be examined, since the product is imitated, but a different brand is used on the
imitated product. Parasitic competition under labour principle may also be claimed. Thus, new
products that cannot benefit from patent or design protection may be effectively protected.

Keywords: New Product Imitation, Unfair Competition, Expanded Trademark Imitation,
Misrepresentation, Parasitic Competition.
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Teblig 3.2

BiR MARKA LiSANS SOZLESMESINE DAYALI OLARAK URETILECEK MALLARIN
ve SUNULACAK HIiZMETLERIN HER ZAMAN “KALITELI” OLMASI
ZORUNLU MUDUR?

Dr. Ogr. Uyesi Mehmet SUA"

SMK 24/4/c.1 uyarinca “Lisans veren, lisans alan tarafindan tiretilecek malin veya sunulacak hiz-
metlerin kalitesini garanti altina alacak énlemleri alir”. Bu diizenlemenin lafzi, marka lisans soz-
lesmelerinde her zaman belirli bir kalite seviyesinin mevcut olmasi ve ayrica bu kalitenin korunma-
sina dair onlemler alinmis olmasi gerektigi seklinde anlasilabilir. Oysa marka sahibinin markast
iizerinde serbestce tasarruf etme ve markasinin ticari olarak degerlendirilme yontemlerini diledigi
gibi belirleme hakki mevcuttur. Ayn1 sekilde, marka sahibinin, iiriin ve hizmetlerini piyasaya sunar-
ken “ucuz” olmasina oncelik vermeyi tercih etmesi miimkiin oldugu gibi gelisen yeni piyasa kosul-
larinda, diriistliik kuralina aykir1 olmayan bir ticari strateji ¢ercevesinde, {iriin veya hizmet maliyet-
lerini diigtirerek farklt misteri kitlelerine ulagsmay1 hedefleyebilir. Bu itibarla, Tiirkiye’de bir sene
icerisinde miimkiin olan en yiiksek adette basit bir iiriin (plastik sisede su, bardak ayran, pecete gibi)
satmay1 amaglayan bir firmanin 6nceligi, lirtinlerin kalitesinden ziyade Tiirkiye’deki market raflari-
na en “diisiik fiyatli” iiriinii ulagtirmak olabilir. Ticari, mali veya hukuki bagka gerekgeler nedeniyle
de marka sahibi ticarete konu edecegi iirlinlerin veya hizmetlerin pazarlamasi i¢in kullanacagi mar-
ka lisans sozlesmelerinde bir “kalite diizenlemesi” yapmaktan kacinabilir. Dolayisiyla, marka sahi-
binin kendi {iriin veya hizmetleri i¢in “6zel bir kalite seviyesi” belirleme zorunlulugu bulunmamak-
tadir. Bu itibarla, marka sahibinin verecegi lisanslardaki iirlin veya hizmetler agisindan “her zaman
bir kalite zorunlulugu varmig¢asina” diizenleme yapilmis olmasini isabetli bulmamaktay1z.

Nitekim marka lisans1 s6zlesmesi, “sozlesme 6zgiirliigii ilkesi” ¢ercevesinde taraflarin igerigini ser-
bestce belirleyebilecegi bir sozlesme olup, bu noktada marka sahiplerine dahi kaliteli bir iiretim
zorunlulugu getirilmemesine ragmen, emredici bir hilkkmiin ifade tarzina sahip goriinen 24/4/c.1°de
yer alan diizenlemede lisans verenin 6nlem alma yiikiimliiliigliniin diizenlenmis olmasi izah edilme-
ye muhtagtir.

Esasen marka lisans sozlesmelerinde “kaliteyle” ilgili bir hiikiim bulunup bulunmamasi hususu ta-
raflarin tercihidir ve bu konuda tiim marka sézlesmelerine uygulanacak emredici bir kanuni diizen-
lemeye ihtiya¢ yoktur. Onemle belirtmek gerekir ki, taraflar sdzlesmede tabii ki bir kalite seviyesi
belirleyebilirler. Boyle bir durumda ise ilgili sozlesme hiikiimlerinin yerine getirilmesi gerektiginde
sliphe yoktur.

Mehaz diizenleme de “kaliteye” iliskin sozlesme maddelerine aykirilik var ise 6n sartin1 belirterek,
marka sahibinin haklarin1 kullanabilmesini 6ncelikle lisans sozlesmesinde bir madde olmasina bag-
lamistir.

Ote yandan, markanin “garanti fonksiyonu”nun iiriiniin iiretimden nihai tiiketime uzanan seriivenin-
de hangi agamalarda ve hangi sekilde ortaya ¢iktig1 tizerinde durulmalidir. Ayrica hangi durumlarda
cesitli alanlardaki emredici diizenlemelerin (asgari iiretim veya hizmet standartlar1 belirleyen emre-
dici diizenlemeler ile haksiz rekabet hukuku, tiiketici hukuku gibi alanlardaki kurallar) uygulama
alan1 bulacagi, lizerinde durulmasi gereken diger hususlardir.

Anahtar Kelimeler: Marka, Marka Lisans S6zlesmesi, Marka Hakki, Kalite, Garanti Fonksiyonu.
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IS IT COMPULSORY THAT GOODS TO BE MANUFACTURED AND SERVICES TO BE
PROVIDED UNDER A TRADEMARK LICENSE AGREEMENT ALWAYS HAVE
“QUALITY”?

Asst. Prof. Mehmet SUA”

According to the first sentence of Art. 24/4 of Law no 6769 on Industrial Property “The licensor
shall take measures to ensure the quality of the goods to be manufactured or the services to be
provided by the licensee”. The wording of this article may be understood to mean that a certain
level of quality shall always be present in trademark license agreements and also measures shall be
taken to protect this quality. However, the trademark proprietor has the rights to freely use his
trademark and freely determining the methods of commercial evaluation of his trademark.
Likewise, trademark proprietors may give priority to keep the price “cheap” when putting their
goods and services to the market, or may aim to reach different customer groups by decreasing
good and service costs under a fair commercial strategy in the developing new market conditions. In
this regard, the priority of a firm aiming to sell a simple good (such as a plastic bottle of water, and
ayran cup, or napkins) as many as possible within a year in Turkey may be delivering low-priced
goods to the market shelves in Turkey rather than the quality of goods. For commercial, financial,
or other legal reasons, the trademark proprietor may abstain from adding a “quality control” clause
in trademark license agreements to be used for the marketing of the goods or services to be traded.
Therefore, the trademark proprietor is not obliged to set a “certain level of quality” for his goods or
services. In this respect, the author does not find the regulation appropriate, which is “as if there is
always a quality obligation” in terms of products or services in the licenses to be given by the
trademark proprietor.

In fact, the trademark license agreement is a contract in which the parties can freely determine the
content within the “principle of freedom of contract”; and at this point, although an obligation of
quality production is not imposed on the trademark proprietors, the obligation of the licensor to take
measures regulated in the first sentence of article 24/4 which seems to have the wording of an
imperative provision, needs further explanation.

Indeed, whether there would be a provision about “quality” in trademark license agreements is the
choice of the parties and there is no need for an imperative legal arrangement to be applied to all
trademark agreements. It is important to note that the parties can of course set a certain level of
quality in the contract. In such a case, there is no doubt that the relevant contract provisions must be
fulfilled.

The reference article also, by indicating the precondition of contravention of any provision in the
contract with regard to ‘“the quality”, make the invoking of rights by trademark proprietor
conditional on the existence of a provision in the license agreement.

On the other hand, it should be focused on that in which stages and in which way the “guarantee
function” of the trademark emerges in the journey of the goods from production to final
consumption. Also, in which cases the imperative regulations in various fields (imperative
arrangements that determine minimum production or service standards and rules in areas such as
unfair competition law, consumer law) are other issues that need to be emphasized.

Keywords: Trademark, Trademark License Agreement, Trademark Right, Quality, Guarantee
Function.
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Teblig 3.3

YAYGIN AD HALINE GELEN MARKALAR (JENERIK MARKALAR)

Dr. Ogr. Uyesi Onur SARI*

Marka, ayirt edilebilir ve sicilde agik kesin sekilde gdsterilebilir olan isaretlerden olusur. Bir marka,
cizim, sekil gibi isaretlerden olusabilir. Markanin ayirt ediciligi, dogustan gelebilecegi gibi sonra-
dan kullanim neticesinde kazanilmasi da miimkiindiir. Bununla birlikte marka zamanla ayirt edicilik
niteligini kaybedebilir ve cins ad1 haline gelebilir. Bu siirece markanin jeneriklesmesi denir. Marka
ozellikle giinliik dilde fiil olarak veya bir iirlin ad1 seklinde kullanilirsa yaygin ad haline gelebilir.
Tiirk Hukuku’na goére markanin yaygin ad haline gelmesi bir iptal sebebi olarak diizenlenmistir.
Ilgili kisiler, mahkemeden (&niimiizdeki yillarda iptal yetkisi TURKPATENT e tesis edilecektir.)
markanin iptal edilmesini talep edebilecektir. Bununla birlikte Tiirk Hukuku’nda markanin yaygin
ad haline gelmesiyse tek basina iptal nedeni olusturmaz. Markanin jeneriklesmesinin marka sahibi-
nin davranislarindan kaynaklanmasi gerekir. Markanin iptaliyse hiikiimsiizliikle karigtirllmamalidir.
Hiikiimsiizliik daha markanin dogus asamasinda yer alan bir tescil engelidir. iptal ise markanin tes-
cil edilmesinden sonra genellikle marka sahibinin davranislarindan kaynaklanan sebeplerdir. Eger
ki isaret, ayirt edici nitelige sahip degilse veya tasviri isaretse bu marka tescil edilse bile hiikiimsiiz-
lik davastyla terkin ettirilebilir. Ancak marka tescil edildiyse ve tescilden sonra ayirt edicilik 6zel-
ligini kaybedip yaygin ad haline geldiyse iptal davasi agilmalidir. Markanin yaygin ad haline gel-
mesi degerlendirilirken birtakim kistaslara dikkat etmek gerekir. ilk olarak markanm hitap ettigi
kitle agisindan cins ad1 haline gelip gelmedigi incelenmelidir. Hitap ettigi kitleyse sadece tiiketici-
lerden olusmamalidir. Ilgili mal veya hizmet sektdriindeki distribiitorler, ithal edenler ve saticilar da
dikkate alinmalidir. Bununla birlikte jenerik marka degerlendirmesi yapilirken anketlerden yararla-
nilabilir. Markanin yaygin ad olmasi, taninmis marka sahipleri igin de risk teskil etmektedir. Ciinkii
markanin taninmishgi, markanin ayirt edicilik 6zelliginin kaybina sebebiyet verip markayi jenerik-
lestirebilir. Markanin jeneriklesmesi, marka sahibinin davranislariyla engellenebilir. Marka sahibi
markasini iirlin adiyla beraber kullanmasi, reklam kampanyalar1 diizenlemesi, markanin tescilli ol-
duguna iligkin ibarelerin kullanimi gibi tedbirlerle markanin jeneriklesmesini 6nleyebilecektir.

Anahtar Kelimeler: Marka, Yaygin Ad (Jenerik Marka), Fikri Miilkiyet Hukuku, Ticaret Hukuku,
Medeni Hukuk.

*  Istanbul Kent Universitesi, dronursari@outlook.com, ORCID: 0000-0002-9026-7600.
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COMMON NAME (GENERiIC TRADEMARK)

Asst. Prof. Onur SARI™

A trademark consists of marks that are distinctive and which can be clearly shown in the registry. A
trademark may consist of signs such as drawings, shapes, words. The distinctiveness of the
trademark may come from birth or can be acquired as a result of subsequent use. However, the
trademark may lose its distinctiveness over time and become generic. This process is called the
genericization of the trademark. The trademark can become generic especially if it is used as a verb
or as a product name in everyday language. According to Turkish Law, the trademark's becoming
generic is regulated as a reason for cancellation. Relevant persons will be able to claim the
cancellation of the trademark from the court (the cancellation authority will be granted to
TURKPATENT in the coming years). However, in Turkish law, the fact that the trademark has
become generic does not constitute a reason for annulment on its own. The genericization of the
trademark must result from the behavior of the trademark’s owner. The cancellation of the
trademark should not be confused with invalidity. Invalidity is a registration impediment that takes
place at the birth stage of the trademark. Cancellation, on the other hand, is generally due to the
behavior of the trademark owner after the trademark is registered.. If the sign does not have a
distinctive quality or its depiction is a sign, even if this trademark is registered can be canceled with
an invalidation action. However, if the trademark is registered and after the registration has lost its
distinctiveness and became generic, then a cancellation action must be filed. While evaluating the
trademark’s becoming generic, it is necessary to pay attention to some criteria. First of all, it should
be examined whether the trademark has become generic in terms of the audience it addresses. This
audience should not be consisted of consumers only. Distributors, importers and sellers in the
relevant goods or service sector should also be taken into account. However, surveys can be used
while evaluating the generic trademark. Generic trademark also poses a risk for well-known
trademark owners. Because the recognition of the trademark may cause the loss of the
distinctiveness of the trademark. The genericization of the trademark can be prevented by measures
by the trademark owner such as the use of the trademark with the product name, expressions that
the trademark is registered and organizing advertising campaigns.

Keywords: Trademark, Common Name (Generic Trademark), Intellectual Property Law,
Commercial Law, Civil Law.
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Teblig 3.4

AVRUPA BiRLIiGI UYUM SURECINDE TiCARIi REKLAMLARDA RAKIP
MARKA ENGELI

Av. Miige BULAT CETINKAYA, LL.M."

Bilindigi iizere, Avrupa Birligi uyum siirecinde Tiirkiye ¢ok ciddi anlamda ilerleme kaydetmistir.
Ancak, tacirler arasi rekabetin en 6nemli unsurlarindan biri olan reklamlarda istenilen uyum stireci
ne yazik ki tam anlamiyla saglanamamustir. Aslinda, 2015 yilinda bu konuda ¢ok 6nemli bir adim
atilmig ve reklamlarda rakip markanin da belirli unsurlar1 tasimasi kaydiyla kullanilabilmesinin 6nii
acilmistir. Daha sonra ise, s6z konusu diizenlemeye dort yil boyunca st iiste erteleme getirilmis ve
s0z konusu madde higbir zaman uygulama alani bulamamistir. Son olarak ise, tekrar erteleme bek-
lenirken, 2019 yili bagindan itibaren gegerli olmak {izere, s6z konusu olanak tamamen iptal edilmis-
tir ve reklamlarda rakip marka admin kullanilmasinin 6nii kapatilmistir.

Tacirler ise bu durum karsisinda yillardir oldugu gibi rakip markanin adin1 kullanamasa da tiiketici-
ye hangi rakibi kastettiginin mesajin1 gayet basarili bir sekilde iletmektedir. “Lider marka”, “en ¢ok
” “en ucuz fiyat1 olan marka” ya da “diger marka” tanimlamasi1 yaparak karsilastirmali
reklam yapilmaktadir. Rakip markanin kullanilmasina haksiz rekabete yol agmasi ve marka itibarini
zedelemesi kaygilariyla yer verilmezken, aslinda yukarida belirtilen betimlemelerle zaten hangi
markanin kastedildigi genelde ¢ok net bir sekilde anlasilmaktadir. Dolayisiyla, rakip marka adinin

reklamlarda yer almamasi hangi markadan bahsedildigini engelleyememektedir. Ancak, bazi du-

satan marka

rumlarda ortalama diizeydeki tiiketici algisinda, acik¢a hangi rakipten bahsedildigi belirtilmedigi
icin hangi rakibin hedeflendigi yanlis anlasilabilmektedir. Ya da 6rnegin, “diger marka” denilerek
karsilastirma yapildiginda hangi markanin kastedildigi acik¢a belli olmadigi icin aslinda karsilas-
tirma yapilmayan marka sahipleri de bu durumdan rahatsiz olup Reklam Kurulu’nun ya da Reklam
Ozdenetim Kurulu’nun kapisini calmaktadir. Bu durumlarda ise rakip markanin acikc¢a kullaniima-
mast1 bagka sorunlar1 beraberinde getirmektedir.

Yukarida kisaca aciklandig {izere, karsilastirmali reklamlarin etkili ve dogru bir sekilde uygulana-
bilmesi i¢in agik¢a hangi rakip markadan bahsedildigi de belirtilmelidir. Avrupa Birligi’nin uygula-
mis oldugu kriterlerin saglanmas1 kaydiyla karsilastirmali reklamlarda rakip markanin kullanilmasi
herhangi bir haksiz rekabet yaratmayacaktir. Bu nedenle, Kanun koyucu tarafindan karsilastirmali
reklama izin verilirken ana unsur olan rakip markanin adinin kullanilmasina neden izin vermedigi
yillardir tartisilmaktadir ve muhtemelen de tartisilmaya devam edecektir. Oysaki Reklam Kurulu ve
kararlar1 baglayici olmasa da goriisleri ciddi anlamda dikkate alinan Reklam Ozdenetim Kurulu gibi
giiclii mekanizmalar ile Avrupa Birligi mevzuati ile uyumlu ilerlendigi takdirde rakip markanin kul-
lanilmasinin olas1 olumsuz sonuglarinin 6niine gegilebilecektir.

Anahtar Kelimeler: Reklam, Rakip, Haks1z Rekabet, Tiiketici, Karsilastirma.
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COMPETITIVE TRADEMARK OBSTACLES FOR COMMERCIAL ADVERTISING IN
EU HARMONISATION PROCESS

Att. Miige BULAT CETINKAYA, LL.M.”

Turkey has a history of completing important stages in the European Union harmonization process.
However, the necessary harmonization could not be completed for the advertisement issue, which is
one of the most essential elements for competition between traders. Indeed, in 2015, a significant
change was entered into force and the use of competitor’s trademark was permitted, subject to
certain conditions. Nevertheless, the relevant change was postponed for four years and could not
been applied in practice. In 2019, the relevant change was cancelled (in place of the expected
postponement) by the legislator and the chance of using the competitor’s trademark in
advertisements disappeared.

Despite the restrictions stated above, traders have been able to find ways of mentioning their
competitors in their advertisements. For instance, by saying “the leading trademark”, “bestseller
trademark”™, “the cheapest trademark™ or “other trademark”, they can easily compare trademarks.
Meanwhile, the prohibition of using the competitor’s trademark does not hinder the unfair
competition or misleading advertising. On the contrary, consumers may confuse the identity of the
targeted trademark. Also, there have been cases where certain traders applied to Turkish Advertising
Board or Self-Regulatory Advertising Board as they assume that they are targeted in the

advertisement whereas the advertiser may try to intend another competitor.

As mentioned above, comparative advertising can be used effectively if the competitor’s trademark
is clearly stated. If the advertiser complies with the conditions required in the European Union,
there will not any unfair competition or misleading advertising as it is assumed by the Legislator. In
my opinion, through effective mechanisms such as the Turkish Advertising Board and Self-
Regulatory Advertising Board (which has an effective role despite its non-binding decisions) and
harmonization with the European Union practice, the potential negative impacts of using
competitor’s trademark in comparative advertising can be eliminated.

Keywords: Advertisement, Competitor, Unfair Advantage, Consumer, Comparative.
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4. OTURUM

REKABET ve BILISIM HUKUKU
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Teblig 4.1

REKABET KURULUNUN 02.01.2020 TARIiHLi KARARI ISIGINDA REKABET ve
HAKSIZ REKABET HUKUKU CERCEVESINDE BiR DEGERLENDIRME

Doc. Dr. Kerem Cem SANLI”

Rekabet hukuku ile haksiz rekabet arasindaki iligki, 4054 sayili Rekabetin Korunmasi1 Hakkinda
Kanun (“Kanun”) yiiriirliige girdigi zamandan bu yana tartisma konusudur. Rekabet hukukunun,
haksiz rekabetten farkli bir alan1 diizenledigi kabul edilmekle birlikte, bazi hallerde bu iki hukuk
dalinin Ortlistiigli, bazen ise celistigi ileri stiriilmektedir. Rekabet Kurulu (“Kurul”) kararlarina ba-
kildig1 zaman da 6zellikle bu iki hukuk dalinin birbiriyle celistigi, tesebbiislerin haksiz rekabetten
kacinmak adina rekabet hukukuna aykir1 davraniglarda bulundugu veya en azindan haksiz rekabet
normlarini, rekabet hukukuna aykiriligin bir gerekcesi olarak sunduklar1 goriilmektedir (bkz.
21.01.2016 tarih ve 16-03/59-20 sayili, 07.03.2011 tarih ve 11-13/243-78 sayil1, 26.05.2011 tarih ve
11-32/650-201 sayili Kurul kararlar1). Celiskinin, 6zellikle Tiirk Ticaret Kanunu’nun 55/1(b) hiikmii
ile birlikte daha gozle goriiliir ve yapisal oldugu da ileri stirtilebilir.

Yakin zamanda Kurul’un verdigi bir karar (02.01.2020 tarih ve 20-01/13-05 sayil1 karar) ise, haksiz
rekabet ve rekabet hukuku iliskisini farkli bir baglamda gozler 6niine sermektedir. Somut olayda bir
sirket ¢alisaninin, sirketine ait ticari sirlar1 belirli bir menfaat karsiliginda rakibe aktarmasi Kurul
tarafindan incelenmistir. Haks1z rekabet teskil ettiginde tereddiit olmayan bu husus, ayn1 zamanda
Kanun’un 4. maddesine aykirilik riski tasir. Zira rakipler arasi ticari agidan hassas bilgilerin payla-
simi, rekabeti sinirlayici ve dolayisiyla hukuka aykiri kabul edilir. Nitekim aleyhine bilgi sizdirilan
sirket de sorunu bu sekilde miitalaa etmis olacak ki pismanlik bagvurusunda bulunmustur. Kurul ise
yaptig1 degerlendirmede, bilgi paylagiminin varligini kabul etmekle birlikte, aleyhine bilgi sizdirilan
sirketin iradesinin olmadigini, dolayisiyla uyusma veya ortak irade sartinin ger¢eklesmedigini kabul
ederek Kanun’a aykirilik bulmamistir. Bu sekilde, sirket ¢alisaninin eylemlerinin hangi sartlar altin-
da tesebbiise (sirkete) izafe edilebilecegi hususunda, yeni bir (istisna) kural 6ngoriilmiis géziikmek-
tedir. Bu kural da biiyiik 6l¢iide calisanin kendi sirketi aleyhine haksiz rekabette bulunmasi ekse-
ninde temellendirilmistir.

Bu sunum ¢ercevesinde, once haksiz rekabet ve rekabet hukuku arasindaki iliskiye temas edilip,
akabinde rekabet hukuku ile haksiz rekabet arasindaki artan ¢eliskiye dikkat ¢ekilecektir. Son olarak
ise, yukarida bahsettigimiz karar, haksiz rekabet ve rekabet hukuku iligkisi baglaminda degerlendiri-
lecek ve Kurul kararmin isabetli olup olmadigini iizerinde durulacaktir.

Anahtar Kelimeler: Hassas Bilgi Paylasimi, Ticari Sir, Tesebbiis Iradesi, Haksiz Rekabet, Pismanlik.
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COMPETITION BOARD'S DECISION DATED 02.01.2020 AND AN ASSESSMENT
WITHIN THE FRAME OF COMPETITION AND THE UNFAIR COMPETITION LAW

Assoc. Prof. Kerem Cem SANLI"

The relationship between competition law and the unfair competition has been a matter of debate
ever since the Act on the Protection of Competition (“Act”) came into effect. Although it is
accepted that competition law regulates a different field than unfair competition, in some cases it is
argued that these two branches of law overlap and sometimes contradict. Considering the decisions
of the Competition Board (“Board”), it has been observed that these two branches of law are more
likely to contradict with each other: Undertakings breach competition law to avoid infringing unfair
competition rules or at least try to rely on unfair competition norms as a reason of competition law
infringement (See: Board’s decisions dated 21.01.2016 and numbered 16-03/59-20 and, dated
07.03.2011 and numbered 11-13/243-78 and, dated 26.05.2011 and numbered 11-32/650-201). It
can also be argued that the contradiction became more visible in particular with the article 55/1(b)
of the Turkish Commercial Code.

A recent Decision of the Board (the Decision dated 02.01.2020 and numbered 20-01/13-05) reveals
the relationship between the unfair competition and competition law in a different context. In the
Decision, an employee's transfer of trade secrets of the company to a rival company in return for
financial benefits was examined by the Board. This issue not only constitutes unfair competition but
also holds the risk of violation of article 4 of the Act. Exchange of commercially sensitive
information between competitors is considered a restriction of competition and therefore unlawful.
It seems, the company against whom the information was leaked also would have considered the
problem in this manner and applied for leniency. The Board, on the other hand, did not find any
violation by accepting that the company against whom the information was leaked did not have the
will, therefore the agreement condition was not fulfilled, even though it accepted the existence of
information exchange. Thus, a new condition has been stipulated regarding the conditions under
which actions of the employee can be attributed to the undertaking. The Board grounded this
condition primarily within the unfair competition of the employee against his own company.

Within the scope of this presentation, firstly, the relationship between the unfair competition and
competition law will be analyzed. Then the increasing contradiction between competition law and
the unfair competition will be highlighted. Finally, the above-mentioned Decision will be evaluated
in the context of the relationship between the unfair competition and competition law.

Keywords: Exchange of Competitively Sensitive Information, Restrictive Agreement, Trade Secret,
Unfair Competition, Leniency.
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Teblig 4.2

FACEBOOK & WHATSAPP KARARLARI ISIGINDA HAKiM DURUMUN SOMURUCU
UYGULAMALAR ile KOTUYE KULLANILMASI

Dr. Ogr. Uyesi Muzaffer EROGLU"*

Facebook sosyal medya sirketi olarak faaliyet gostermekte olup hem WhatsApp hem de Instag-
ram'i sahibidir. Gemius'un raporuna gore Tiirkiye’de en popiiler mesajlasma uygulamast Whats-
App iken Instagram ve Facebook da en popiiler sosyal medya platformlaridir. Dolayisiyla Fa-
cebook, hem sosyal medya pazarinda hem de mesajlasma uygulama pazarlarinda 6nemli pazar gii-
ciine sahiptir.

2021'in ilk haftasinda WhatsApp, kullanicilar kisisel verileri Facebook sirketleriyle paylagsmak icin
yeni gizlilik kurallarini kabul etmeye zorlayan yeni hiikiim ve kosullar1 agikladi. Buna goére kullani-
cilar, WhatsApp' kullanmaya devam edebilmek i¢cin WhatsApp lizerindeki verilerini Facebook sir-
ketleriyle paylasma izni vermelidir. Rekabet Kurumu, 4054 sayili Rekabetin Korunmas1 Hakkinda
Kanunun 6. maddesine aykirilik olup olmadiginin tespiti i¢in 11.01.2021 WhatsApp ve Facebook
(birlikte “Facebook’) hakkinda sorusturma baslatti ve yeni veri paylasim kurallarinin uygulanmasi-
n1 tedbir olarak durdurdu.

RKHK 6. maddesi hakim durumun kétiiye kullanilmasini yasaklamaktadir, ancak 6. maddenin
hakim durumda olan tesebbiislerin somiiriicii davraniglarini kapsayip kapsamadigi konusunda uygu-
lamada ve akademide bir goriis birligi yoktur. Somiiriicii davranislarla ilgili olarak, ge¢miste, RK
nadiren ve yalnizca asir1 fiyatlandirma davraniglarina yaptirnmlar uygulamistir. Bu sorusturma,
RK'nin somiiriicli s6zlesme kosullarini arastirdigi ilk sorusturmadir. Bu sorusturma, Alman Rekabet
Kurumu'nun 2019'da Facebook ile ilgili kararina benzemektedir.

RKHK 6. maddenin kisisel verilere iliskin somiiriicli sdzlesme sartlarini kapsayip kapsamadigi so-
rusu hala cevabini bulmamigtir. Hukukta kisisel verileri koruma kurallari ayr1 ayr diizenlendigi i¢in
diinyadaki rekabet otoritelerinin ¢ogu bu alana miidahale etme konusunda isteksizdir. Kisisel verile-
rin korunmasi Tiirkiye'de ayr1 bir mevzuat ile diizenlenmektedir. Bu amacla, bu konuda detayl ka-
nun ve yonetmelikler ve bu kurallara uyulmasimi saglayacak aktif bir idari otorite bulunmaktadir.
Nitekim RK'nun kararindan sadece bir giin sonra, Tiirkiye Kisisel Verileri Koruma Kurumu da yeni
veri paylagim giincellemesi nedeniyle WhatsApp hakkinda sorusturma baglatti.

Bu seminerde, rekabet otoritelerinin hakim durum kurallarmi kétiiye kullanma yetkisini somiiriicii
davranislara, 6zellikle de somiiriicii sdzlesme sartlarina iliskin olarak inceleyecegiz. inceleme ¢o-
gunlukla dijital pazarlar1 kapsayacak ve RK ve diger iilkelerdeki otoriteler tarafindan dijital piyasa-
lar ile ilgili verilen son kararlara dayanacaktir.

Anahtar Kelimeler: Facebook, Whatsapp, Hakim Durum, Rekabet, Dijital Piyasalar.
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ABUSE OF DOMINANT POSITION WITH EXPLOITATIVE PRACTICES
CONSIDERING FACEBOOK & WHATSAPP DECISIONS

Asst. Prof. Muzaffer EROGLU"

Facebook operates as social media company and owns both Whatspp and Instagram. WhatsApp is
the most popular messaging application while Instagram and Facebook are the most popular social
media in Turkey according to a report by Gemius. Thus, Facebook holds a dominant position in
both social media and messaging application markets.

In the first week of 2021, WhatsApp announced new terms and conditions which forces users to
agree to new privacy rules for sharing personal data with Facebook companies. Accordingly, users
should give consent to share their data on WhatsApp with Facebook companies to continue using
WhatsApp. On 11.01.2021, Turkish Competition Authority launched an investigation against
WhatsApp and Facebook and suspended their new data sharing rules as an interim measure. The
TCA initiated its investigation against Facebook to determine whether there is a violation of Article
6 of the Law No. 4054 on the Protection of Competition.

It should be noted that Article 6 prohibits the abuse of dominant position but there is no unanimity
in practice and in academia whether Article 6 covers exploitive behaviours of undertakings holding
a dominant position. Regarding exploitive behaviours, in the past, the TCA rarely applied fines only
excessive pricing. This case will be the first case that the TCA investigates exploitive contractual
terms as abuse of dominant position. This investigation is similar to German Competition
Authority’s decision regarding Facebook in 2019.

However, the question remains to be unanswered whether the Article 6 covers abusive contractual
terms, especially regarding data share. Most of the competition authorities in the world are reluctant
to interfere in this area as data protection rules are separately regulated. Like other jurisdictions,
data protection is also regulated separately in Turkey. To that end, there are detailed laws and
regulations in this matter and an active authority to ensure the compliance to these rules.
Interestingly, just one day after TCA’s decision, Turkish Personal Data Protection Authority also
launched an investigation to Facebook and WhatsApp considering their new data sharing update.

In this seminar, I will examine competition authorities’ power to apply abuse of dominant position
rules to exploitative behaviours, especially regarding exploitive contractual terms. The examination
will cover mostly digital markets and based on recent discussions regarding Facebook and
WhatsApp investigation by the TCA and authorities in other jurisdictions.

Keywords: Facebook, Whatsapp, Dominant Position, Competition, Digital Markets.
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Teblig 4.3

REKABET KURULU’NUN YERINDE INCELEMELERDE DiJITAL VERILERIN
INCELENMESINE ILISKIN KILAVUZU UYARINCA DiJITAL VERILERIN ELDE
EDILMESI ve KiSISEL VERILERIN KORUNMASI

Dr. Ogr. Uyesi Ahmet Fatih OZKAN"

Bilisim teknolojilerinde yasanan gelismeler sonucu rekabet ihlalinin varligini gésteren delillere artik
e-mailler, anlik mesajlagsma programlar1 gibi elektronik ortamdaki iletisim araglarinda rastlanir hale
gelmistir. Boyle olunca da tesebbiislere ait bilgisayar, sunucu, telefon veya tablet gibi elektronik
cihazlarin rekabet otoritelerince incelenmesi zaruri hale gelmistir. Bu ger¢ege uygun olarak, 7246
sayili Rekabetin Korunmas1 Hakkinda Kanunda Degisiklik Yapilmasma Dair Kanun ile birlikte
Rekabet Kurulu'na elektronik ortamda tutulan verileri inceleme ve bunlarin drnegini alma yetkisi
verilmistir. Bunu takiben Kurul, dijital verilerin elde edilmesine iligskin usulleri igeren “Yerinde
Incelemelerde Dijital Verilerin Incelenmesine Iliskin Kilavuz” yaymlamistir.

Esasen Kilavuz oncesinde verdigi kararlarinda da Kurul’un, tesebbiislere ait elektronik cihazlardaki
anlik mesajlasma programlari iizerinden yapilan yazigsmalar1 delil olarak degerlendirdigine rastlan-
maktaydi. Bununla birlikte, Kilavuz uyarinca raportorler, artik sadece tesebbiislere ait elektronik
cihazlart degil, ayn1 zamanda tesebbiis yoneticilerinin veya calisanlarinin kullandig1 elektronik ci-
hazlar1 da inceleyebilecektir. Baska bir deyisle, Kilavuz ile birlikte yoneticilerin veya calisanlarin
sahsi akilli telefon veya tablet gibi cihazlarindan, Kilavuz’da ifade edildigi bigimiyle “tasinabilir
iletisim araclari”ndan elde edilen tesebbiise ait bilgilerin de delil olarak kabul edilmesinin 6nii agil-
mistir.

Tasabilir iletisim araglarinin incelenmesi kapsaminda Kilavuz, “tesebbiise ait dijital veri igerdigi
tespit edilen cihazlar” ile “tlimiiyle sahsi kullanima 6zgii oldugu tespit edilen cihazlar” seklinde bir
ayrim yapmaktadir. Buna gore tesebbiise ait dijital veri igerdigi tespit edilen cihazlar raportorlerce
incelenebilecekken, tiimiiyle sahsi kullanima 6zgii oldugu tespit edilen cihazlar inceleme konusu
yapilmayacaktir. Bu incelemenin nasil hayata gegcirilecegi noktasinda ise Kilavuz, “hizli gozden
gecirme” kriterine yer vermistir. Kilavuz uyarinca incelenen cihazin sahsi kullanima 6zgii olup ol-
madiginin saptamasi raportorlerin takdirine birakilmistir.

Sahsi elektronik cihazlarin higbir suretle rekabet sorusturmalarinda incelenemeyecegini savunmak
bu cihazlara fiilen bagisiklik tanimak anlamina geleceginden, rekabet ihlallerinin bu cihazlar iize-
rinden koordine edilmesine zemin hazirlayabilecektir. Ote yandan, rekabet ihlaline dair elektronik
ortamda delil bulabilmek adina raportorlerin, glinlimiizde insanlarin belki de en mahrem bilgilerini
sakladiklar1 elektronik cihazlarini incelemesine imkan tantyan “hizli gézden gecirme” kriteri, gerek
diinyada, gerekse Tiirkiye’de son yillarda 6nem kazanan bir konu haline gelmis olan kisisel verile-
rin korunmasi baglaminda sorun olusturmaktadir.

4054 sayili Rekabetin Korunmasi Hakkinda Kanun nasil rekabeti koruyorsa, 6698 sayili Kisisel
Verilerin Korunmasi1 Kanunu da kisisel verileri korumaktadir. Kilavuzla birlikte, hukuken kanun
diizeyinde korunan iki farkli deger olan rekabet olgusu ile kisisel verilerin birbirleriyle ¢atisma riski
dogmustur. Burada bir dengenin saglanmasi gerektigi agiktir. Kilavuzun bunu basarip bagaramadig,
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hatta bunun kanun yerine bir kilavuz aracilifiyla yapilip yapilamayacagi tartismalidir. Bu tebligde
Yerinde Incelemelerde Dijital Verilerin incelenmesine Iliskin Kilavuz uyarinca dijital veriler elde
edilirken karsilasilabilecek kisisel verilerin korunmasiyla ilgili sorunlar ele alinmaktadir.

Anahtar Kelimeler: Dijital Veri, Kisisel Verilerin Korunmasi, Yerinde inceleme, Rekabet Kurulu,
Rekabet Thlali.
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GATHERING OF DIGITAL DATA IN THE LIGHT OF THE TURKISH COMPETITION
AUTHORITY’S GUIDELINES ON THE ASSESSMENT OF DIGITAL DATA IN DAWN
RAIDS AND PROTECTION OF PERSONAL DATA

Asst. Prof. Ahmet Fatih OZKAN"

Thanks to advance in information technologies, evidence on competition law violations can now be
found on electronic media, such as emails or instant messages. For this reason, electronic devices
belonging to undertakings such as computers, servers, phones or tablets have to be inspected by
competition authorities. Against this background, the Law no: 7246 granted the Turkish
Competition Authority (TCA) the right to examine and take a copy of data stored on electronic
media. Subsequently, the TCA published the “Guidelines on the Assessment of Digital Data in
Dawn Raids”.

In fact, even before the publication of the Guidelines, there were decisions where the TCA gathered
evidence from instant messaging programmes on electronic devices belonging to undertakings.
With the issue of the Guidelines, case-handlers can now inspect not only the electronic devices
belonging to undertakings, but also the devices used by their directors or workers. In other words,
evidence gathered from the personal electronic devices of directors or workers, so-called “portable
media”, can now be considered as admissible under the Guidelines.

In the assessment of portable media, the Guidelines make a distinction between “electronic devices
that belong to undertakings and contain digital data” and “electronic devices that are solely for
personal use”. Accordingly, electronic devices of undertakings containing digital data are subject to
examination, while personal devices are exempt from examination. In distinguishing in between
these two types of devices, the Guidelines envisage a “quick look analysis”.

To claim that personal electronic devices ought not to be examined in investigations whatsoever
would pave the way for the coordination of competition law violations over such devices, which
would be de facto granted immunity. On the other hand, by allowing the case-handlers with a view
to gathering evidence to inspect electronic devices, the “quick look analysis” poses certain problems
in relation to the protection of personal data.

Just as the Law on the Protection of Competition no: 4054 protects competition, the Law on the
Protection of Personal Data no: 6698 protects personal data. With the issue of the Guidelines, a risk
of conflict emerged between the concept of competition and personal data. It is evident to strike a
balance in this context. This study analyses the problems with regard to the protection of personal
data when gathering digital data in the light of the Guidelines on the Assessment of Digital Data in
Dawn Raids.

Keywords: Digital Data, Protection of Personal Data, Dawn Raid, the Turkish Competition
Authority, Competition Law Violation.
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Teblig 4.4

DIiJITAL PLATFORMLARIN REGULASYONU: AB HUKUKUNDAKI DiJIiTAL
PiYASA YASA TASLAGI CERCEVESINDE BiR DEGERLENDIRME

Av. Dr. Cihan DOGAN*

Platform, en basit tanimiyla, birden fazla miisteri grubuna hizmet saglayan ve hizmet sagladig1 miis-
teri gruplarimin talepleri arasinda ag digsalligi bulunan is modelini ifade eder. Platformlarin faaliyet
gosterdigi piyasalarda, olgek ve kapsam ekonomisi, veri avantaji ve ag dissalliklar1 gibi muhtelif
iktisadi 6zellikler sebebiyle, 6nemli bir yogunlagma egilimi bulunur. Bunun yaninda geleneksel
rekabet hukuku araglarinin platformlarin faaliyet gosterdigi piyasalara uygulanabilirligi noktasinda
ortaya cikan ¢ekinceler, bu piyasalarin kendini diizeltecegine yonelik inancin zayiflamasi ve rekabet
hukuku miidahalesinin ex-post yapisi dolayisiyla etkin olmadigi yoniindeki g¢ekinceler sebebiyle
platformlarin regiilasyonu tartisilmakta ve bu alanda 6nemli adimlar atilmaktadir.

Platformlarin faaliyet gosterdigi piyasalar bakimindan temel endiseler, genel olarak, platformun
piyasa giicli bulunmasi sebebiyle, hizmet sagladigi miisteri gruplar1 arasinda ayrimecilik yapmast,
miisterilerine veya liclincii taraflara entegrasyon saglamamasi, agir sdzlesme kosullar1 dayatmasi,
topladig verileri iiglincii bir tarafla paylasmamasi ve bu verileri salt kendisinin kullanarak rakipleri-
ne ve/veya miisterilerine zarar vermesi seklinde ortaya ¢ikmaktadir. Bu endiselerle miicadele agi-
sindan ii¢ temel sebeple rekabet hukukunun etkin bir ara¢ olmadig1 savunulmaktadir. /lk olarak,
rekabet hukuku miidahalesi hakim durum sart1 aramaktadir. fkinci olarak, rekabet hukuku miidaha-
lesi ex-post niteliktedir. Ugiincii olarak, rekabet hukuku miidahalesinde piyasa tanimi ve ilgili eyle-
min piyasada olumsuz etki dogurdugunun (veya dogurabileceginin) ortaya koyulmasi gerekir ki bu
son derece mesakkatlidir.

Tiim bu endiselerden hareketle, Avrupa Birligi Komisyonu, 15 Aralik 2020 tarihinde Regulation of
the European Parliament and of the Council on Contestable and Fair Markets in the Digital Sector
(=Digital Markets Act ve DMA Tasaris1) baglikli bir tasar1 hazirlamistir. Bu tasariin temelinde, ¢ok
sayida ticari kullanicinin ticari faaliyetlerinde bu platformlara bagimli olmasi: ve bunun da ticari
kullanicilara kars1 adil olmayan uygulamalara sebep olabildigi yatmaktadir. Nitekim platformlarin
giicii piyasada yiiksek fiyat, diisiik kalite ve inovasyon ile daha az iiriin ¢esitliligine sebep olmak
suretiyle tiiketicilere zarar verebilir.

Bu ders kapsaminda, platformlarin faaliyet gosterdigi piyasa yapilarinin genel 6zellikleri, bu piyasa-
larda ortaya ¢ikmasi muhtemel endiseleri, mevcut rekabet hukuku araclarinin bu endiseleri ne 6l¢ii-
de giderebilecegi gibi konular irdelendikten sonra, DMA tasarisinin genel yapisina iliskin detayli
bilgi saglanacaktir. Bu kapsamda ayrica, benzer mevzuatin hukukumuz agisindan gerekliligi ve
hangi hukuki altyapr kullanilarak ve nasil ihdas edilebilecegine yonelik hukuk tartismalarina da
ayrica yer verilecektir.

Anahtar Kelimeler: Platformlar, Rekabet Hukuku, Dijital Piyasalar Regiilasyonu, Veri, Ag Digsal-
liklart.
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REGULATING DIGITAL PLATFORMS: AN ANALYSIS FROM THE PERSPECTIVE OF
DIGITAL MARKETS ACT PROPOSAL

Att. Dr. Cihan DOGAN*

Platform is a business model that creates value by facilitating economic interaction among more
than one customer group whose demands are interlinked. Due to the high data advantage, network
externalities and extreme returns to scale and scope, the markets where platforms operate tend to be
concentrated. In addition, due to the reservations about the applicability of traditional competition
law tools to the markets where the platforms operate, the decreasing hope on the belief that these
markets will fix itself and the ex-post nature of the competition law intervention, the regulations of
the platforms are discussed, and important steps are taken in this area.

The main concerns for the markets where platforms operate are, in general, that the platforms have
motivation to discriminate between its customer groups, does not provide integration with its
customers or third parties, imposes heavy contractual conditions on its customers, does not share
data with third parties to distort competition in the market. There are three basic arguments for the
inefficiency of competition law to address these concerns. Firstly, competition law intervention to
the unilateral behaviour necessitates the existence of a dominance. Secondly, competition law
intervention is ex-post in nature. Thirdly, the competition law intervention necessitates a market
definition and an (at least potential) negative effect in the market.

Based on all these concerns, the European Union Commission prepared a proposal entitled
Regulation of the European Parliament and of the Council on Contestable and Fair Markets in the
Digital Sector (=DMA Proposal) and published on 15 December 2020. The basis of the DMA
Proposal is that many business users depend on these platforms in their business activities, which
can lead to unfair practices against commercial users. As a matter of fact, the power of the platforms
can harm consumers by causing less consumer choice, high prices, low quality and less innovation
in the market.

Within the scope of this course, after examining the general characteristics of the market structures
in which the platforms operate, the potential concerns that may arise in these markets, and to what
extent existing competition law tools can eliminate these concerns, the general structure of the
DMA Proposal will be discussed in detail. In this context, the necessity of similar legislation for
Turkish Law and its legal basis will also be evaluated.

Keywords: Platforms, Competition Law, Digital Markets Act, Data, Network Externalities.
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Teblig 5.1

TiCARI DAVALARDAN IiTiRAZIN iPTALI DAVASI ve MENFIi TESPIiT DAVASINDA
DAVA SARTI OLARAK ARABULUCULUK

Prof. Dr. Sema TASPINAR AYVAZ"

Tiirk hukukunda 6nce 7036 sayil1 Is Mahkemeleri Kanunu ile baz1 is davalari bakimindan getirilen
dava sart1 arabuluculuk kurali, 01.01.2019 tarihinden itibaren Tiirk Ticaret Kanununa eklenen 5/A
maddesi ile ticari davalardan konusu bir miktar paranin 6denmesi olan alacak veya tazminat taleple-
ri bakimindan da gegerli olmustur.

Kanun degisikliginden sonra pek c¢ok tartisma ¢ikmis, birbirinden farkli yargi kararlari verilmeye
baslanmistir. Dava sart1 arabuluculuk kurumunun kendisine 6zgii sorunlar1 bir yana, bu kuralin han-
gi tiir davalar bakimindan uygulanacagi da ayr1 bir tartisma konusu olmustur. Bu anlamda icra ta-
kipleriyle yakin iligkisi olan itirazin iptali davalar1 ile menfi tespit davalar1 konunun odak noktasi
olmustur. Ilk derece mahkemeleri, Bolge Adliye Mahkemeleri ve Yargitay bu konuda birbirinden
farkli kararlar vermistir.

Bildiride 6ncelikle her iki davanin 6zelligi ve icra takibi ile iligkisi ortaya konulacak ve ardindan bu
davalar bakimindan dava sart1 arabuluculuk kuralinin uygulanip uygulanmamas: gerektigi deger-
lendirilecektir. Bu bakimdan her ne kadar 5235 s. K. m. 35, 3 cergevesinde Yargitay, Bolge Adliye
Mahkemeleri arasindaki kesin ve geligkili kararlar arasindaki uyusmazligi giderme konusunda her
iki dava i¢in de 2020 yil1 i¢inde kararlar vermis ise de konu heniiz hukuki olarak kesinlik kazan-
mamistir. Zira Yargitayin baska daireleri de farkli yonde kararlar vermektedir. Iste bu belirsizlik de
dikkate alinarak olmasi gereken bakimindan goriis aciklanarak degerlendirme yapilacaktir.

Bildiri konusu yapilan itirazin iptali davasinin, hukuki niteligi tartigmalarindan bagimsiz olarak,
para alacag hakkinda yapilan bir ildmsiz icra takibinin devami niteliginde olmas1 ve kanun koyu-
cunun icra takibi bakimindan takipten 6nce arabulucuya bagvurmak gibi bir “takip sart1” dngdrme-
digi dikkate alinarak itirazin iptali davasinda da dava sart1 arabuluculuk uygulanmamalidir. Zira
alacakli, hak arama 6zgiirliigli ¢cer¢evesine kendisine olanak taninan ilamsiz icra yolunu tercih et-
mistir. Cebri icranin oldugu yerde kavramsal olarak “arabuluculuk”tan da s6z edilemez. Kald1 ki,
0zel dava sart1 kurali, adalete erisim bakimindan bir kisitlama oldugu i¢in dar yorumlanmalidir.

Menf1 tespit davalari ise, ister bir icra takibi oncesinde veya takip sirasinda isterse istirdat davasina
doniismek bigiminde olsun dava sart1 arabuluculuk kuralina tdbi olamaz. Zira her seyden dnce 6325
s. K. uyarinca cebri icraya elverisli bir anlasma saglanmalidir. Oysa tespit hiikiimleri icra edilemez.
Ayrica arabuluculuk, uyusmazligi ortadan kaldirmaya yonelik olmalidir. Tespit hiikiimleri ise, bu
giice tek bagina sahip degildir. Kald1 ki TTK m. 5/A hiikmiiniin lafiz ve diizenlemesi, tespit hiikiim-
lerini kapsamaz. Bunun disinda pek ¢ok baska gerekceyle menfi tespit davalarinda da dava sarti
arabuluculuk gecerli olmamalidir.

Anahtar Kelimeler: Ticari Dava, Dava Sarti Arabuluculuk, itirazin Iptali Davasi, Menfi Tespit
Davast, Istirdat Davast.
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MEDIATION AS A PROCEDURAL REQUIREMENT IN ACTION FOR ANNULMENT OF
OBJECTION AND NEGATIVE DECLARATORY ACTION

Prof. Dr. Sema TASPINAR AYVAZ"

In Turkish law, first of all, mediation as a procedural requirement rule was entered in force in terms
of some business cases with the Labor Courts Law numbered 7036. Later, with the article 5/A
added to the Turkish Commercial Code on 01.01.2019, it has also been valid in terms of claims or
compensation claims, the subject of which is the payment of a certain amount of money, from
commercial lawsuits.

After the amendment of the law, many debates arose and different judicial decisions started to be
made. In which kind of actions this rule will be applied has also been a matter of discussion. At this
point, action for annulment of objection and negative declaratory action, have been the focus of the
issue. The courts of first instance, Courts of Appeals and Court of Cassation have made different
decisions on this issue.

In the statement, firstly, the nature of both actions and their relationship with enforcement
proceedings will be set forth and then it will be evaluated whether mediation as a procedural
requirement should be applied or not in terms of these actions. Here, some evaluation will be made
by explaining the opinion in terms of what it should be.

In the action for annulment of objection, mediation should not be applied as a procedural
requirement. Because, it is a continuation of an enforcement proceeding without judgement. In
addition, the legislator did not make obligatory applying to the mediator before the enforcement
proceeding. Conceptually, where there is compulsory enforcement, "mediation" cannot be
mentioned. Moreover, the special procedural requirement rule should be interpreted narrowly as it is
a restriction in terms of access to justice.

Negative declaratory actions, whether before or during an enforcement proceeding, or in the form
of turning into an action for restitution, cannot be subject to the rule of mediation as a procedural
requirement. Because, first of all, an agreement suitable for enforcement must be provided.
However, the declaratory judgments cannot be enforced. In addition, mediation should be aimed at
settling the dispute. Conversely, the declaratory judgments do not have this power. Moreover, the
wording and regulation of Article 5/A of the Turkish Commercial Code do not include the
declaratory judgments. Apart from this, the rule of mediation as a procedural requirement should
not be valid in negative declaratory actions for many other reasons.

Keywords: Commercial Case, Mediation as a Procedural Requirement, Action for Annulment of
Objection, Negative Declaratory Action, Action for Restitution.

*

TOBB-ETU Law Faculty, sayvaz@etu.edu.tr, ORCID: 0000-0003-0978-2785.

33



Teblig 5.2

TiCARI DAVALARIN KISA TARIHI

Prof. Dr. Ali Cem BUDAK"

[Imi ictihatlarda asliye hukuk mahkemesi - asliye ticaret mahkemesi ayrimi yillarin getirdigi alis-
kanlikla hakl1 gerekgeleri bulunan ve vazgegilmesi diisiiniillmeyen bir ayrim olarak kabul gérmekte-
dir. Bu tebligin temel amacini s6z konusu genel kabulii sorgulayip tartismaya agmak;

— ticaret mahkemelerinin bugiinkii gérev alani ile faaliyete devam etmelerinin yargmin etkinligi
bakimindan yararli olup olmadigi ve

— ticaret mahkemelerinde uygulanan yargilama usuliiniin degistirilmeye ve genel yargilama usu-
linden farkl hiitkiimlerle desteklenmeye ihtiya¢ duyup duymadig:

sorularina cevap vermek olusturmaktadir.

Calismada 6zet olarak 1850 tarihli Kanunname-i Ticaret Donemi, 1879 tarihli Medeni Usul Kanunu
Dénemi, 1 Mayis Adli Inkilabi: Ticaret Mahkemelerinin Kapatilma Siireci, 1926 tarihli Ticaret Ka-
nunu Doénemi, 1956 tarihli Tiirk Ticaret Kanunu Donemi ve 2011 tarihli Tiirk Ticaret Kanunu Do-
nemi ayr1 ayri ele alinarak ticari dava, ticaret mahkemeleri ve ilgili donemlerde uygulanan bazi usul
hukuku miiesseseleri aciklanmis, birbirleriyle mukayese edilmis ve yargilama usuliiniin ne sekilde
gelistigi konusu ana hatlartyla ele alinmistir. Ticaret mahkemelerinin yargilama usuliiyle ilgili ola-
rak varilan sonug, genel mahkemelerle ticaret mahkemelerinde uygulanan usuller arasindaki farkli-
ligin tarih icinde giderek azaldigi ve nihayet ortadan kalktigi seklinde olmustur. Bugiin itibariyla
“ticari dava”, “ticaret mahkemesinde goriilen dava” seklinde tanimlanabilir. Boyle olunca da ticaret
mahkemelerinin 6zel mahkemeler olarak muhafaza edilip edilmemesi ve muhafaza edilecekse tica-
ret mahkemelerinin gorev alanmin ve ticari davada uygulanan usuliin yeniden gbzden gegirilmesi-
nin yararli olup olmayacagi sorular1 giindeme gelmektedir. Caligmanin sonu¢ bdliimiinde verilen
cevaplarin isabet derecesinin ampirik hukuk sosyolojisinin yontemleriyle yapilabilecek bir arastir-
ma ile Olciilebilecegi de acikca belirtilmistir.

Anahtar Kelimeler: Ticari Dava, Asliye Hukuk Mahkemesi, Asliye Ticaret Mahkemesi, Ozel
Mahkemeler, Yargilama Usulii.
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A SHORT HISTORY OF COMMERCIAL COURTS IN TURKEY

Prof. Dr. Ali Cem BUDAK"

Scholarly opinions have taken the separation of the civil court and the commercial court as granted
by considering that this separation is based on justifiable reasons and has an irrevocable nature due
to the regular practice developed over the course of many years. The main objective of this article is
to question this common academic acceptance, to bring it up for discussion and to research answers
to the following questions:

— whether the present division of labour/competence between ordinary courts and commercial
courts is useful in terms of quality of justice and process economy, and

— whether there is a need for amending civil procedure rules applied in commercial courts and to
provide new provisions different than general rules of civil procedure.

In order to answer these questions, the article discusses a number of procedural matters in the
course of thehistory of commercial courts in Turkey starting from 19™-century codification to the
present. The conclusion with regards to civil procedure rules applied in commercial courts is that
the difference between civil procedure rules applied in general courts and commercial courts has
gradually decreased over time, and eventually disappeared. Today ‘“commercial case” can be
defined as “the case to be heard in the commercial court”. Under such circumstances, the questions,
whether commercial courts should be maintained as specialized courts and -if so- whether it will be
useful to review the scope of competence of commercial courts and civil procedure rules applied in
commercial cases, are raised. The article states in the conclusion that to answer both questions,
support of empirical legal research outputs is essential.

Keywords: Commercial Case, Civil Court, Commercial Court, Specialized Courts, Civil Procedure
Rules.
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Teblig 5.3

TTK ile HMK ARASINDAKI YAKIN HUKUKI ILISKi-HAKSIZ REKABET
HALLERINDE ACILABILECEK CESITLI HUKUK DAVALARI ve TALEP
OLUNABILECEK IHTIYATI TEDBIRLER

Prof. Dr. Selcuk OZTEK"

Tiirk Ticaret Kanunu ile Hukuk Muhakemeleri Kanunu arasindaki yakin iliskiler kapsaminda akla
hemen TTK madde 56’da diizenlenmis bulunan haksiz rekabet davalari ile TTK madde 61°de
diizenlenmis bulunan (haksiz rekabet hukuku cergevesinde) ihtiyati tedbirler gelmektedir. Her iki
konuda da kanun koyucu eski Ticaret Kanunu’na oranla 6nemli bazi yenilikler getirmistir. Bu
baglamda TTK madde 55°te belirtilen haksiz rekabet hallerinden birinin varligi durumunda agila-
bilecek hukuki sorumluluk davalar1t TTK madde 56’da sayilmistir. Genel bir yaklasimla denebilir
ki, bir haksiz rekabet fiili vuku buldugu zaman agilabilecek olan hukuki sorumluluk davalari sun-
lardir: Fiilin haksiz olup olmadiginin tespiti; haksiz rekabetin men’i; haksiz rekabetin sonucu olan
maddi durumun ortadan kaldirilmasi; haksiz rekabet yanlis veya yaniltici beyanlarla yapilmissa bu
beyanlarin diizeltilmesi ve tecaviiziin 6nlenmesi i¢in kaginilmaz ise, haksiz rekabetin islenmesinde
etkili olan araglarin ve mallarin imhasi; kusur varsa zarar ve ziyanin tazmini; Tiirk Borglar Kanun-
unun 58 inci maddesinde ongoriilen sartlarin varliginda manevi tazminat talep edilmesi. Bu sayim
cergevesinde dzellikle TTK madde 56, fikra 2 ve fikra 3’te bugiline kadar pek iizerinde durulmamais
baz1 yeni hususlar bulundugu goriilmektedir. Nitekim TTK madde 56, fikra 2 hikkmii “Ekonomik
cikarlar1 zarar goren veya boyle bir tehlikeyle karsilasabilecek miisteriler de birinci fikradaki da-
valar1 acabilirler, ancak araclarin ve mallarin imhasim isteyemezler.” seklinde diizenlenmis ve
boylece ekonomik ¢ikarlar1 zarar gérme tehlikesiyle karsi karsiya kalanlarin dahi haksiz rekabet
davalarini agabilmelerine imkan verilmistir ki, bu 6nemli bir yeniliktir. TTK madde 56 nin tiglincii
fikrasinda da 6nemli bir diizenlemeye yer verilmistir: “Ticaret ve sanayi odalari, esnaf odalari, bor-
salar ve tliziiklerine gore liyelerinin ekonomik menfaatlerini korumaya yetkili bulunan diger mes-
leki ve ekonomik birlikler ile tiiziiklerine gore tiiketicilerin ekonomik menfaatlerini koruyan sivil
toplum kuruluslartyla kamusal nitelikteki kurumlar da birinci fikranin (a), (b) ve (c) bentlerinde
yazili davalar agabilirler.”. Topluluk davasi imkaninmi igeren bu diizenleme 6zellikle tiiketiciler
bakimindan haksiz rekabet davalarinin daha isler hale getirilmesini amaglamaktadir. Ama maalesef
fikrada sayilan kurum ve kuruluglarin, iiyelerinin menfaatlerinin zarara ugramis olmasini gerekce
gostererek maddi veya manevi tazminat davasi agabilmeleri miimkiin degildir. Ihtiyati tedbirler
bakimindan ise, dava agma hakkini haiz bulunan kimsenin talebi {izerine mahkeme, mevcut duru-
mun oldugu gibi korunmasina, 56 nc1 maddenin birinci fikrasinin (b) ve (c) bentlerinde 6n-
goriildiigli gibi haksiz rekabet sonucu olusan maddi durumun ortadan kaldirilmasina, haksiz reka-
betin Onlenmesine ve yanlis veya yaniltict beyanlarin diizeltilmesine ve diger tedbirlere, Hukuk
Muhakemeleri Kanununun ihtiyati tedbirler hakkindaki hiikiimlerine gore karar verebilir. Ayrica,
hak sahibinin haklarin1 ihlal etmesi halinde haksiz rekabet konusu mallara, ithalat veya ihracat
sirasinda hak sahibinin talebi {izerine, giimriik idareleri tarafindan ihtiyati tedbir niteliginde el
konulabilir. Glimriik idarelerindeki tedbir veya el koyma kararinin tebliginden itibaren on giin
icinde, hak sahibinin esas hakkinda ilgili mahkemede dava agmasi veya mahkemeden tedbir ni-
teliginde karar almasi gerekir; aksi takdirde idarenin el koyma karar1 ortadan kalkar.

Anahtar Kelimeler: Haksiz Rekabet Davalarinda Gorev ve Yetki, Tiiketicinin Korunmasi, Toplu-
luk Davast, Ifa (Eda) Amagh ihtiyati Tedbirler, Giimriikte El Koyma.
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CLOSE LEGAL LINK BETWEEN CCP and TCC- VARIOUS LEGAL ACTIONS TO BE
FILED and PRELIMINARY INJUNCTIONS THAT TO BE DEMANDED IN CASE OF
UNFAIR COMPETITION

Prof. Dr. Selcuk OZTEK"

Within the scope of the close links between the Turkish Commercial Code and the Code of Civil
Procedure, unfair competition cases stipulated in TCC Article 56 and preliminary injunctions stipu-
lated in TCC Atrticle 61 (within the framework of unfair competition law) come to mind immediate-
ly. The legislator has brought some important amendments to both subjects compared to the previ-
ous Commercial Code. Within this context, legal liability lawsuits that may be filed in the presence
of one of the unfair competition conditions specified in Article 55 of the TCC are listed in Article
56 of the TCC. It can be deemed that, with an overall approach, the legal liability cases which can
be filed when an act of unfair competition occurs are as follows: Determining whether the act is
unfair; the prevention of unfair competition; eliminating the current situation arising from unfair
competition; destroying the tools and goods that are used in the act of unfair competition if the act
of unfair competition is committed with false or misleading statements and if it is necessary to cor-
rect these statements and to prevent unfair competition; compensation for damage in case of the
fault; claiming non-pecuniary damages if the conditions stipulated in Article 58 of the Turkish Code
of Obligations are fulfilled. Within the framework of this listing, it is seen that there are some new
issues that have not been considered up to this point, especially in TCC Atrticle 56, paragraph 2 and
paragraph 3. Article 56, paragraph 2 of the TCC is indeed stipulated as “Customers whose econom-
ic interests are damaged or who may face such a danger can also file the lawsuits mentioned in the
first paragraph, however they cannot request the destruction of tools and goods” and thus, even
those whose economic interests are in danger are allowed to file unfair competition lawsuits, which
is an important amendment. Another important regulation is set forth in the third paragraph of TCC
Article 56: “Chambers of commerce and industry, chambers of merchants, stock exchanges and
other professional and economic associations authorized to protect the economic interests of their
members according to their statutes, and non-governmental organizations that protect the economic
interests of consumers according to their statutes, and also governmental institutions and organiza-
tions may open the lawsuits written in subparagraphs (a), (b) and (c) of the first paragraph.” This
article which includes the possibility of community action aims to make unfair competition cases
more functional, especially for consumers. However, unfortunately, it is not possible for the institu-
tions and organizations listed in the paragraph to file a lawsuit for pecuniary or non-pecuniary dam-
ages by claiming that their members’ interests have been harmed. As to preliminary injunctions,
upon the request of the person entitled to file a lawsuit, the court could decide to protect the current
situation as it is, to eliminate the current situation arising from unfair competition as it is set forth
under sub-paragraph (b) and (c) of first paragraph of Article 56, to prevent unfair competition and
to correct wrong or misleading statements, and other measures, in accordance with the provisions of
the Code of Civil Procedure on preliminary injunctions. Moreover, in case of the violation of right
holder’s rights, the goods subject to unfair competition may be seized by the customs administra-
tions as a preliminary injunction, upon the request of the right holder during import or export. With-
in ten days from the notification of the decision of the injunction or seizure taken by customs ad-
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ministrations, the right holder must file a lawsuit in the relevant court or take a decision from the
court as an injunction. Otherwise, the administration's seizure decision will be annulled.

Keywords: Competence and Authority in Unfair Competition Cases, Consumer Protection, Com-
munity Action, Preliminary Injunction for Performance, Seizure at Customs.
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Teblig 5.4

TiCARI DEFTERLERIN iBRAZI ve DELIL OLMASI
(7251 SAYILI KANUN ile GETIiRiLEN DEGISIKLIKLER CERCEVESINDE
DEGERLENDIRME)

Dr. Ogr. Uyesi Mustafa GOKSU”

Daha 6nce 1956 tarihli ve 6762 sayil1 Tiirk Ticaret Kanunu’nda yer alan ticari defterlerin ispat kuv-
veti hakkindaki hiikiimler, modern kanunlarda benzer hiikiimler yer almadigi gerekgesiyle 2012
yilinda yirtrliige giren 6102 sayili yeni Tiirk Ticaret Kanunu’na alinmamistir. Ancak bu hiikiimlere
uyusmazliklarin ¢éziimiinde siklikla basvurulmasi dikkate alinarak, bu hiikiimlerin kaldirilmasinin
senetle ispat kurallarinin varligi sebebiyle hakkaniyetsiz sonuglar dogurabilecegi gerekgesi ile konu
6100 sayili Hukuk Muhakemeleri Kanununun 222. maddesi ile diizenlenmistir.

Eski Tiirk Ticaret Kanunu’nda farkli maddelerde (m. 82-86) diizenlenmis olan ticari defterlerin is-
pat kuvveti hususu, Hukuk Muhakemeleri Kanunu’nda tek bir maddede (m. 222) diizenlenmistir.
Bu madde, igerigi itibariyle ii¢ ayr1 konuyu ele almaktadir: Bunlardan birincisi, ticari isletmeyi ilgi-
lendiren davalarda defterlerin sunulmasin taraflar disinda mahkemenin de isteyebilmesidir. Bu du-
rum, hukuk yargilamamiza egemen olan taraflarca getirilme ilkesine bir istisna olusturmaktadir.
Hukuk Muhakemeleri Kanunu’nun 222. maddesinde diizenlenmis olan ikinci konu, ticari defterle-
rin, defteri tutan tacir lehine de delil olabilmesi ve bunun sartlaridir. Bir kiginin kendi hazirladigt
belgelere delil olarak dayanabilmesi, kural olarak kabul edilmez; bu yasak, ispat hukukunun en te-
mel kurallarindan birisini olusturur. Ancak 222. madde hiikmii ile iki tarafin da tacir oldugu ve bu
tacirlerin ticari isletmelerini ilgilendiren uyusmazliklarda belli sartlarin ger¢ceklesmis olmasi halinde
bu kurala bir istisna getirilmistir. Hilklimde diizenlenmis olan son husus ise tacir olmasa bile bir
tarafin, tacir olan kars1 tarafin defterlerinde bulunan kayitlarin dogrulugunu kabul edecegini bildir-
mis ve bunlara dayanmis olmasi halidir. Bu halde tacir olan taraf defterlerini sunmazsa, karsi taraf
iddiasin1 ispat etmis sayilir. Ancak bu sonucun gerceklesmis sayilabilmesi icin, yerlesik Yargitay
ictihatlarinda ifade edildigi iizere, defterlerin ibrazini isteyen tarafin, bu kayitlara miinhasiran da-
yanmis olmasi gerekir. Tarafin bu defterler disinda baska delillere de dayanmis olmasi halinde
HMK m. 222/5 hiikmii degil, belgelerin sunulmasini diizenleyen genel hiikiim (HMK m. 220) uygu-
lanir.

2020 yilinda yiirtirliige giren 7251 sayili Kanunla, uygulamada ortaya ¢ikan tereddiitlerin giderilme-
si ve bir kanun boslugunun doldurulmas1 amaciyla 222. maddede bazi degisiklikler yapilmistir. Bu-
nunla birlikte, eski Tiirk Ticaret Kanunu’nda bulunan (m. 68/1V) fakat yeni Tiirk Ticaret Kanunu ve
Hukuk Muhakemeleri Kanunu’nda diizenlenmemis olan ticari defterlerin ziyai halinde yapilmasi
gereken islemlere baglanan sonu¢ hususundaki bosluk ise varligini siirdiirmektedir. Ticari defterle-
rin ispat kuvveti hakkindaki hiikiim hakkinda 7251 sayili1 Kanunla 6nemli diizeltmeler yapilmis olsa
da bu hiikkmiin daha ayrintili ve tereddiide yer vermeyecek sekilde yeniden diizenlenmesi daha fay-
dal1 olacaktir.

Anahtar Kelimeler: Ticari Defterler, Delil, Delillerin Ibrazi, Ticari Dava, Senetle Ispat Kurallari.
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PRESENTATION OF COMMERCIAL BOOKS AND THEIR EVIDENTIARY VALUE
(EVALUATION WITHIN THE FRAMEWORK OF AMENDMENTS BROUGHT
BY LAW NO. 7251)

Asst. Prof. Mustafa GOKSU”

Provisions on the evidentiary value of commercial books previously regulated in Turkish Commer-
cial Code No. 6762, had not been included in the then new Turkish Commercial Code No. 6102,
which entered into force in 2012, on the grounds that contemporary laws lack such provisions.
However, the subject was subsequently regulated by Article 222 of the Code of Civil Procedure
number 6100, based on the reasoning that the abolition of said provisions would cause harm.

Article 222 of the Code of Civil Procedure actually contains three separate subjects: Firstly, accord-
ing to the article, the court may request the presentation of the books ex officio in commercial law-
suits involving commercial enterprises which constitutes an important exception to the principle of
party presentation. The second issue regulated in Article 222 is the fact that commercial books may
be brought as evidence in favor of the merchant keeping the books. The notion of a person relying
on self-created documents is rejected as a general rule which constitutes a basic rule in law of evi-
dence. However, with this provision, an important exception is introduced to said rule for disputes
involving commercial enterprises where both parties are merchants. Finally, the last matter regulat-
ed in the provision is that a party, even if he is not a merchant may accept and rely on the records in
the books of the other party who is a merchant. In this case, should the merchant party fail to pre-
sent the books, the other party shall be deemed to have proven his claim. However, in order for this
result to be considered realized, as stated in the Court of Cassation opinions, the party requesting
the submission of the books must have relied exclusively on the other party's books. If not so, the
general provision regulating the submission of documents (art. 220), not the 222/5 provision, shall
be applied.

With Law No. 7251 (2020), amendments were made to Article 222 to eliminate some reservations
in practice and fill a legal gap. However, since the provision regarding the legal consequence of
failure to carry out the actions to be carried out in case of loss of commercial books, which was pre-
sent in the defunct Turkish Commercial Code (Article 68/1V) is still lacking, a legal gap still stands.
Although significant corrections have been made with Law No.7251 to Article 222, we believe that
drafting more comprehensive provisions on the subject would be more constructive.

Keywords: Commercial Books, Evidence, Presentation of Documents, Commercial Lawsuit, Rules
of Documentary Proof.
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Teblig 5.5

TOPLU MAHKEMELER BAGLAMINDA ASLIYE TICARET MAHKEMESININ
ISLEYISI

Dr. Ogr. Uyesi M. Ertan YARDIM™

Bir davanin hangi mahkemede goriilecegine dair temel kavramlar yargi yolu ayrimi, gorev, yetki,
1sbolimii, 1 dagilimidir. Bu terimlerden gorev ve is dagiliminin birbiri yerine kullanildigr; 6zellikle
yargi kararlarinda ve son yillarda bazi kanuni diizenlemelerde gorev ve is dagilimi esaslarinin karis-
t1§1 goriilmektedir. Is dagilimi teriminin ihtisaslasma amaciyla bir nevi gérev ayrimina benzer se-
kilde kullanilmasi, her iki terimin net sekilde ayrilmasi geregini daha da arttirmaktadir. Is dagilim
bir gorevli ve yetkili mahkemenin is yogunlugu sebebiyle kurulan farkli daireleri arasindaki ayrim-
dir. Is dagilimi kurallarinin HSK kararlar1 ve 6zellikle son yillarda dogrudan bazi kanun hiikiimleri
ile diizenlendigi goriilmektedir. HSK tarafindan belirlenen is dagilimi kurallari uyarinca gorevsizlik
karar1 verilmesi oldukga yanlis bir uygulamadir. Ayni sekilde, gbnderme karar1 verilmesinin de ye-
rinde olmadig1 kanaatindeyiz. Diger yandan, kanunla belirlenen is dagilimi kurallar1 uyarinca gon-
derme karar1 verilebilecegi savunulabilir. Bu halde ise gonderme karari usuliiniin ve sonuglarinin
oldukg¢a dar bir ¢ergevede, davalarin uzamasina ve masrafin artmasina sebebiyet verilmeyecek se-
kilde yine kanunla diizenlenmesi yerinde olur.

Asliye ticaret mahkemesinin gorevli oldugu, 5235 sayili Kanun m. 5/III’te sayilan dava ve islerin
heyette goriilecegi; diger dava ve islerin ise mahkeme bagkani tarafindan belirlenen tek hakimde
goriilecegi diizenlenmistir. Asliye ticaret mahkemesi i¢in ongoriilen tek hakim ve heyet ayriminin
net bir sekilde is dagilimi olarak nitelendirilmesi; bu kurala uyulmamasinin bir kaldirma veya boz-
ma sebebi olmamasi gerektigi goriisiindeyiz. Tek hakimle goriilen islerde, tek hakimin diger tek
hakimli mahkemeler gibi davanin tiim agamalarini tek olarak inceleyecegi ve yine tamamen tek
olarak karar verecegi goriilmektedir. 5235 sayili Kanun m. 5/I1I uyarinca bazi dava ve islerin heyet
olarak (toplu sekilde) goriilecegi ancak diger dava ve islerin (diger tek hakimli mahkemelere benzer
sekilde) tek hakimle goriilecegi; bu baglamda, asliye ticaret mahkemesinin kismen bir toplu mah-
keme kismen bir tek hakimli mahkeme olarak nitelendirilebilecegi kanaatindeyiz.

Anahtar Kelimeler: Ticaret Mahkemeleri, Gorev, Is Dagilimi, 5235 Sayili Kanun, Uzmanlasma.
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THE PROCEDURE OF THE COMMERCIAL COURT OF FIRST INSTANCE IN THE
CONTEXT OF MULTI JUDGE COURTS

Asst. Prof. Ertan YARDIM™

The basic concepts of the court in which a case will be heard are legislative jurisdiction, competent
jurisdiction, local jurisdiction, division of work and distribution of work. From these terms,
competent jurisdiction and distribution of work is used interchangeably; it has been observed that
the principles of competent jurisdiction and the work distribution have been confused especially in
judicial decisions and in some legal regulations in recent years. The use of work distribution for the
purpose of specialization in a way similar to division of competent jurisdiction further increases the
need for a clear distinction of both these terms. The distribution of work is the distinction between
the different departments of a court of competent and local jurisdiction, which are established due to
the workload. Work distribution rules can be regulated directly by HSK decisions and especially in
recent years, by legal provisions. It is a very wrong practice to make a decision of non-competent
jurisdiction in accordance with the rules of distribution of work determined by the HSK. Likewise,
we are of the opinion that it is not also appropriate to make a decision to forward it. On the other
hand, it can be argued that a decision to forward can be made in accordance with the distribution of
work rules which are determined by a law. In this case, it would be appropriate to regulate the
procedure and results of the decision to forward by also a law, in a very narrow framework and in a
way that does not cause prolongation of the lawsuits and increase in costs.

5235 numbered Law, in which the commercial court of first instance is in charge, the cases and
works listed in 5/111 will be held by the judge committee; other cases and affairs will be heard in a
single judge determined by the president of the court. The distinction between the single judge and
the judge committee envisaged for the commercial court of first instance should be described as a
clear distribution of work. We are of the opinion that failure to comply with this rule should not be a
reason for appeal or cassation. It is seen that, in matters dealt with by a single judge, a single judge
will examine all stages of the case individually like the other single judge courts and will again
make a single decision. Law No. 5235 art. 5/111, some cases and affairs will be held as a committee
(collectively), but other cases and affairs (similar to other single judge courts) will be held by a
single judge. In this context, we consider that the commercial court of first instance can be qualified
as partly a collective court and partly a single judge court.

Keywords: Commercial Courts, Competent Jurisdiction, Distribution of Work, Law No. 5235,
Specialization of Courts.
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Teblig 5.6

SIRKET GENEL KURUL KARARININ iPTALINE ILISKIN SURENIN
MADDI HUKUK ve MEDENI USUL HUKUKU BAKIMINDAN SOMUT BiR VAKIADA
DEGERLENDIRILMESI

Dr. Ogr. Uyesi Taylan Ozgiir KIRAZ"

Anonim sirketlerde, tatbikatta yaygin bir dava tiirii olan kar payr dagitiminin iptali davasi, bu teb-
ligde somut bir vakiada degerlendirilmeye tabi tutulmustur. Bu vakia, salt ticaret hukukunu degil;
usul hukuku, bor¢lar hukuku, vergi hukuku ve muhasebe teknigi bakimindan pek ¢ok hukuki enst-
riimanin yerli yerince oturtulmadigi ve dava disiplininden uzaklasildigi ¢carpici bir vakiadir.

Genel kurul kararlarinin iptali davasinin hangi siirede, hangi durumlarda ve hangi mahkemede
acilmas1 gerektigi TTK md. 445'de ve bu davanin hangi sartlarda, kimler tarafindan acilabilecegi
TTK md. 446'da acikca ifade edilmistir.

Buna karsilik, somut vakianin irdelendigi teblig metninin ayrintis1 okundugunda; simdilik asagida
yer verdigimiz tim kavramlarin, nasil 6 yil siiren ve 5 farkli yilin genel kurul kararlarinin iptalini
iceren bir davada basitce tespit ve teshis ile sonlandirilmasi gerekirken, beyhude problem sarmalina
doniigsmesi ilgimizi ¢ekmistir. Hiilasa, bu kavramlar sirasiyla;

- genel kurul kararinin iptaline iliskin 3 aylik siire, TTK md. 445'in emredici hilkmii geregi hak
diistiriicii siiredir,

- bu siireyi kagiran ilginin talep edebilecegi maddi hukuk bakimindan bir hak kural olarak yoktur,

- hak disiirlicii stirenin varlig1 ya da yoklugu hakim tarafindan kendiliginden dikkate alinmasi
gereken bir itiraz sebebidir,

- 0On inceleme asamasi tamamlandiktan sonra, hakimin hak diisiiriicii siireye iligkin itiraz sebebini
inceleyip karara baglamas1t HMK md. 142'nin emredici hiitkmiidiir,

- vakiadaki hukuki nitelendirmeleri taraflarin veya bilirkisilerin yapmasi hakimi baglamaz, haki-
min hukuku uygulamasi, HMK md. 33 geregi yargilamaya hakim olan ilkenin bir geregidir,

- hakimin yargilamay1 makul siirede, basit ve en az giderle tamamlamasi insan Haklar1 Avrupa
Sozlesmesi md. 6, Anayasa md. 141 ve HMK md. 30 geregi yargilamaya hakim olan ilkenin bir
geregidir,

- genel kurul kararmin iptalini talep edebilmek i¢in, muhalif kalan ilgilinin bu muhalefetini -varsa
gerekgesini de- agikea toplant: tutaginda belirtmesi, TTK md. 446'nin emredici hiikmiidiir,

- iptali istenecek ve lizerinde hesap yapilacak olan kar pay, ticari kar veya mali kar degil, o yilin
net donem karidir,

- dava sirasinda sirket hisseni devreden ilgili davacinin, o davada taraf sifat1 kalmamastir,

- taraf sifat1 kalmayan veya net donem kar1 yerine zarar ile kapatilan yil i¢in genel kurul kararinin
iptali davas1 agmakta hukuki yarar (HMK md.114/1-h) yoktur,

- genel kurul kararina kars1 kotiiniyetle iptal davasi acan ilgili, bu nedenle sirketin ugradig: zarar-
lardan TTK md. 451 hiikmii geregi sorumludur.
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EVALUATION OF THE PERIOD OF PRESCRIPTION REGARDING THE ANNULMENT
OF COMPANY’S GENERAL ASSEMBLY RESOLUTION IN THE PRESENT CASE IN
TERMS OF SUBSTANTIVE LAW AND CIVIL PROCEDURE LAW

Asst. Prof. Taylan Ozgiir KIRAZ"

In this paper, the lawsuit for the annulment of the dividend distribution resolution in joint stock
companies, which is a common type of case in practice, has been evaluated in a concrete case. This
present case is especially striking one that many legal instruments in terms of not only Commercial
Law, but also Procedural Law, Law of Obligations, Tax Law and accounting technique are not
properly settled and the discipline of litigation is avoided.

It is clearly stated in Article 445 of the TCC that the lawsuit for the annulment of general assembly
resolutions should be filed in which situations, in which court and in which time; also under which
conditions and by whom this lawsuit can be filed are stated in Article 446 of the TCC. In spite of
this, we are interested in how all the concepts we have given the basic parts below and explained in
detail in our paper, turn into a futile spiral of trouble, as they should be detected and determined
simply in the current case that involves the annulment of the general assembly resolutions of 5
different years and the lawsuit that lasted for 6 years. To sum up, these conceps are that:

- The 3-month period for the annulment of the general assembly resolution is the period of
prescription in accordance with the mandatory provision of the TCC Art. 445.

- As a rule there is no right in terms of substantive law that is able to be demanded by the
concerned party who missed this period.

- -The existence or absence of the period of prescription is a reason for objection that should be
automatically taken into account by the judge.

- After the preliminary examination phase is completed, it is the mandatory provision of the Code
of Civil Procedure (CCP) Art.142 that the judge examines the reason for the objection regarding
the period of prescription and makes a decision.

- The legal qualifications made by the parties or experts in the case are not binding for the judge.
Judge’s implementation of law is a requirement of the principle that dominates the judgement in
accordance with CCP Art.33.

- The completion of the case by the judge in a reasonable time, simple and with minimum
expense is a requirement of the principle that dominates the judgment pursuant to Art.6 of the
European Convention on Human Rights, Art.141 of the Constitution and Art.30 of the CCP.

- In order to request the annulment of the general assembly resolution, it is the mandatory
provision of Art.446 of the TCC that the opposing people must clearly state their opposition, -
and if any, also their reason- in the meeting record.

- The dividend to be canceled and calculated is not the commercial profit or financial profit; it is
the net period profit for that year.

- The plaintiff, who transferred the share of the company during the lawsuit, has no title to be a
party in that lawsuit anymore.
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- There is no legal benefit in filing a lawsuit for annulment of the general assembly resolution for
the year, which is closed with a loss instead of net profit for the period and by the person who
does not have status of party in that lawsuit (CCP Art.114/1-h).

- The concerned person who filed a lawsuit for annulment of the general assembly resolution in
bad faith is liable for the losses incurred by the company for this reason, pursuant to the
provision of Art.451 of the TCC.

Keywords: General Assembly Resolution, Dividend, Preliminary Examination, Causes of Action,
Party Status.
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6. OTURUM
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Teblig 6.1

YONETIM KURULU UYESININ MUZAKEREYE KATILMASI YASAGININ iHLALI
HALINDE YETERSAYI SAGLANMAMASI NEDENiYLE KARARIN GECERSIZLiGi

Prof. Dr. Veliye YANLI"

Tiirk Ticaret Kanunu’nun 393. maddesi, yonetim kurulu tiyelerinin miizakereye katilma yasagini
diizenlemektedir. Tiirk Ticaret Kanunu’nun bu hiikmiine gore, yonetim kurulu iiyesi, kendisinin
veya belirli derecede yakinlariin sirket disi kisisel menfaatiyle sirketin menfaatinin ¢atistigi konu-
lara iliskin miizakerelere katilamaz. Diger bir ifadeyle bu yasak, liyenin alt ve iist soyundan birinin
ya da esinin yahut tiglincii derece dahil {igiincii dereceye kadar kan ve kayin hisimlarindan biri i¢in
de uygulanmaktadir. Bu yasak, ayrica, yonetim kurulu iiyesinin miizakereye katilmamasinin diiriist-
liik kuralinin geregi olan durumlarda da uygulanir. Bu yasak sadece miizakereye katilma ve oy kul-
lanma ac¢isindan degil, ayn1 zamanda toplantiya katilma acisindan da gecerlidir. Miizakereye katil-
ma yasagiin bulunup bulunmadigi konusundaki tereddiit halinde karar1 yonetim kurulu verir. Bu
hususta yapilan toplantiya da ilgili yonetim kurulu tiyesi katilamaz. Menfaat uyusmazliginin bulun-
dugu hususu, yonetim kurulu tarafindan bilinmiyor olsa dahi, ¢ikar ¢atismasinin ilgili oldugu yoéne-
tim kurulu tiyesi, bu durumu diger {iyelere agiklamakla ve miizakereye katilma yasagina uymakla
yiiktimliidiir.

Bu hiikiimlere aykiriligin sonuglarindan bir tanesi Tiirk Ticaret Kanunu’nun 393. maddesinde agik-
¢a diizenlenmistir. Bu hilkkme gore, yasaga aykirt hareket eden yonetim kurulu iiyesi ve menfaat
catigsmast nesnel olarak varken ve biliniyorken ilgili liyenin toplantiya katilmasina itiraz etmeyen
iiyeler ve s6z konusu iiyenin toplantiya katilmasi yoniinde karar alan yonetim kurulu {iyeleri bu se-
beple sirketin ugradigi zarar1 tazminle yiikiimliidiirler.

llgili iiye toplantiya katilamayacagi igin, yetersaymnm ve ¢ogunlugun hesaplanmasinda dikkate
alinmaz. Bu nedenle, yasaga aykiriligin sonuclarindan bir digeri de, yetersayiy: etkilemesi halinde,
alan kararin gecersizligidir.

Bu makalenin konusu, yetersayiy: etkilemesi halinde, yonetim kurulu kararinin gegerli olup olma-
dig1 ve bu durumun tigiincii kisilerle iligkiler lizerindeki etkisidir.

Anahtar Kelimeler: Yonetim Kurulu, Miizakereye Katilma Yasagi, Yetersay, Ihlalin Sonuglari,
Uciincii Kisilere Etkisi.
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THE INVALIDITY OF THE DECISION DUE TO QUORUM DEFICIENCY IN CASE OF
THE VIOLATION THE PROHIBITION OF THE PARTICIPATION IN THE
DISCUSSIONS FOR THE BOARD MEMBERS

Prof. Dr. Veliye YANLI"

Article 393 of Turkish Commercial Code regulates the prohibition of the participation in the
discussions of the board of directors. According to this Article of Turkish Commercial Code a board
member cannot participate in discussions regarding matters which lead to a conflict between
interests of the company and non corporate personal interests of the member or a person of his/her
certain related relatives. The same prohibition shall apply also to the spouse, the relatives in the
ascending and descending line of the persons and one of his/her blood and in-law relatives up to and
including the third degree. This prohibition shall also be applied in cases where acting in good faith
requires the non-participation of a board member in the discussion. This prohibition is related not
only to participation in debates and in voting but also in the board meetings. In case of any
hesitation in regard to conflict of interest the board decides thereabouts. The interested member
cannot participate in this voting. Even if the board of directors is not aware of the conflict of
interest, the interested member has to disclose it to other members and comply with the prohibition.

One of the consequences of the violation of this prohibition is regulated explicitly in Article 393 of
Turkish Commercial Code. The board member who acts in contravention of these provisions and
the members who do not object to the participation of the concerned member in the meeting while
the conflict of interest objectively exists and is known, and board members who decide in favour of
the participation of the said member in the meeting shall be liable for damages incurred by the
company regarding to this matter.

Because the interested member may not participate in the meeting and in the vote, he/she shall not
be taken into account for the calculation of the quorum and of the majority. Therefore it can be
another consequence of the violation of the prohibition that the board decision is not valid if the
participation has effected the quorum.

The subject of this article is if the board decision is invalid due to the quorum deficiency. The
effects with respect to third parties are also valuated in this article.

Keywords: Board of Directors, Prohibition of the Participation in the Discussions of the Board of
Directors, the Quorum, Consequences of the Violation of the Prohibition, the Effects with Respect
to Third Parties.

Istanbul Bilgi University, Faculty of Law, Commercial Law Department, veliye.yanli@bilgi.edu.tr, ORCID: 0000-
0002-3404-9975.

48



Teblig 6.2

ANONIM SIRKETLERDE iSTiSNA EDILME KARARI (TTK 479/2)

Doc¢. Dr. Levent BICER"

TTK’da pay sahipleri, oy haklarin1 genel kurulda pay sayisina gore degil, paylariin toplam itibari
degeriyle orantili olarak kullanmaktadir (TTK 434/1). Anonim ortakliklarda, eTK’dan farkli olarak
TTK’da yalnizca esit itibari degerdeki paylara farkli sayida oy hakki verilerek imtiyaz olusturula-
bilmektedir. Yine eTK’dan farkli olarak, bir paya en ¢ok onbes oy hakki tanimabilmektedir (TTK
479/2). TTK 479/2 ile oy hakkinda imtiyaza getirilen bu sinirlama, kurumlagmanin gerektirdigi ve-
ya hakli bir sebebin ispatlandig1 durumlarda uygulanmayacaktir. TTK 479/2 uyarinca oy hakkinda
imtiyaza iligskin sinirlamanin kaldirilmasi amaciyla mahkemeden kimin talepte bulunacag belirsiz-
dir. TTK’da diizenlenmedigi gibi gerek¢ede de bu konuda bir bilgiye rastlanmamaktadir. Genel
kurulun karar alarak yonetim kuruluna talimat vermesi veya yonetim kurulunun bdyle bir talimat
almaksizin mahkemeye basvurmasi ya da uygulamada karsilasildig iizere oyda imtiyazli paylarin
sahiplerinin bu konuda bir talepte bulunmasi akla gelmektedir. Sermayenin en az ylizde yetmigbesi-
ni olusturan pay sahiplerinin veya temsilcilerinin olumlu oylartyla alinan ve IPSOK tarafindan da
onaylanan genel kurul kararindan, sirket i¢i dengeleri 6nemli derecede degistirebilecek bir karar
mahkeme tarafindan alinmaktadir. Bu nedenle, mahkemelerin bu yonde karar verirken ¢ok dikkatli
olmasi, gerekgenin deyisiyle “cimri” olmas1 gerekmektedir. Mahkemenin oy hakkinda imtiyaz bu-
lunmayan paylara imtiyaz tantyabilmesi miimkiin degildir. Istisna edilme karar1 verilebilmesi i¢in %
75 sermaye cogunluguna ulasan pay sahiplerinin oyda imtiyazin olusturulmasi konusunda olumlu
karar vermesi ayrica TTK 479/2’de ongoriilen sinirin uygulanmayacagi konusunda mahkemeye
basvuru icin karar almasi hiikkmiin konulus amaci diisiiniildiiglinde yerinde olacaktir. Zira istisna
edilme kararinda amag, sirketin yonetiminin profesyonel yoneticiler tarafindan gerceklestirilmesi ve
kurumlagmadir. Mahkemenin istisna edilme karar1 verirken, kurumlagsma projesi ve hakli sebep
uyarinca, sadece sinirin kaldirilmasina mi1 karar verecegi, yoksa oy hakkinda imtiyazda sinirin asi-
labilecegi tist sinir1 ya da belirli bir say1y1 tespit etmesinin gerekli olup olmadigi sorgulanabilir. Ay-
rica, oyda imtiyazin sinirinin asilmasinda konu agisindan bir kisitlamanin yapilip yapilmamasi ge-
rektigi de degerlendirilebilir.

Anahtar Kelimeler: Oyda Imtiyaz, Istisna Edilme Karari, Kurumlasma Projesi, Hakl1 Sebep, Pro-
fesyonel Yonetici.
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EXCEPTION DECISION IN JOINT STOCK COMPANIES (TCC 479/2)

Assoc. Prof. Levent BICER"

In the TCC, shareholders use their voting rights in proportion to the total nominal value of their
shares, not according to the number of shares in the general assembly (TCC 434/1). In joint stock
companies, different from the old commercial code, privileged voting rights can only be created by
granting different number of voting rights to shares with equal nominal value. Again, different from
the old commercial code, maximum number of voting rights granted to per share shall be limited to
fifteen (TCC 479/2). This limitation on voting privilege in accordance with TCC 479/2 shall not be
applied in cases where the corporate governance so requires or the existence of a just cause is pro-
ved. In accordance with TCC 479/2, it is unclear who will make a request from the court in order to
lift the restriction on voting privilege. As it is not regulated in the TCC, there is no information on
this subject in the preamble. It is conceivable that the general assembly takes a decision and inst-
ructs the board of directors, or the board of directors apply to the court without such an order or, as
is the case in practice, the holders of the privileged shareholders make a request in this regard. A
decision that can significantly change the internal balances of the company is taken by the court
from the decision of the general assembly, which is taken with the votes of the shareholders or their
representatives who constitute at least seventy-five percent of the capital and approved by special
board of privileged shareholders. For this reason, the courts should be very careful in making such
decisions, and according to the letter of the preamble, it must be "ungenerous"”. It is not possible for
the court to grant privilege to shares without voting privileges. In order to be able to make an
exemption decision, it would be appropriate for the shareholders who have reached 75% of the capi-
tal majority to make a positive decision on the establishment of voting privilege, and to take a deci-
sion to apply to the court that the limit foreseen in TCC 479/2 will not be applied, considering the
purpose of the provision. Because the purpose of the exception decision is that the management of
the company is carried out by professional managers and corporate governance. While the court
decides on the exception, it may be questioned whether it shall decide only to abolish the limit, in
accordance with the corporate governance project and justified reason, or whether it is necessary to
determine the upper limit or a certain number to which the limit can be exceeded. In addition, it can
be evaluated whether a restriction should be made in terms of the subject in exceeding the limit of
voting privilege.

Keywords: Privileged Voting Rights, Exception Decision, Corporate Governance Project, Justified
Reason, Professional Managers.
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Teblig 6.3

TTK m. 360 KAPSAMINDA YONETIM KURULUNA ADAY ONERME
SURECININ DEGERLENDIRILMESI

Dr. Ogr. Uyesi Betiil AKTAS"

TTK m. 360°da belirli pay gruplarina, 6zellik ve nitelikleriyle belirli bir grup olusturan pay sahiple-
rine ve azliga yonetim kurulunda temsil edilme imtiyazi taninabilecegine yer verilmistir. Bu imtiya-
zin kullanilmasi, genel kurul tarafindan grup igerisinden aday secilmesi veya imtiyaz hakki taninmis
grubun aday 6nermesi seklinde gergeklesir. Aday dnerme halinde imtiyazli pay sahiplerinin bir top-
lant1 yaparak ¢ogunlukla karar almalar1 gerekmektedir. Ancak TK m. 360°da bu toplantiya iligkin
herhangi bir diizenleme bulunmamaktadir. Anasdzlesmede aday onerme toplantisinin nasil yapila-
cag1 diizenlenmis olabilir. Burada bir diizenleme bulunmamas1 halinde ise hangi hiikiimlere basvu-
rulacagi belirsizdir.

Belirtilen kanun bosluguna kiyasen uygulanabilecek olan hiikiimler, imtiyazli pay sahipleri 6zel
kurulu ve genel kurula iliskin hiikiimlerdir. Bu noktada genel kurul ve imtiyazli pay sahipleri 6zel
kurulu toplantilarina iliskin nisaplar ve ¢agri prosediiriiniin incelenmesi dnemlidir. Nisaplar konu-
sunda TTK m. 454/3’te yer alan %6011k nisabin aday 6nerme toplantist bakimindan kiyasen uygu-
lanmasi, aday dnerme toplantisinin imtiyazli pay sahiplerinden olugsmasi gerekg¢esine dayanmakta-
dir. Ancak imtiyazlarin kullanilmasina iligskin bir toplantida boyle agir bir nisabin aranmasi toplanti
stirecini zorlastirabilecektir. Bu sebeple ilgili toplantiya TTK m. 418°de yer alan basit yetersayilari
uygulamak daha pratik ve uygun bir ¢6ziim olarak goziikmektedir.

Aday 6nerme toplantisinda alinan karara karsi iptal davasi agilmasi da tebligde incelenecek olan bir
diger konudur. Bu ¢ergevede genel kurul kararlarinin iptaline iligkin hiikiimler ve TTK m. 454/7°de
diizenlenen 6zel kurul kararlarinin iptaline iligkin olan hiikiimlere iligkin bir degerlendirme yapil-
mas1 gerekmektedir.

Yonetim kuruluna aday onerme siirecinde toplantinin yapilmasindan sonra da belirli sorunlar giin-
deme gelebilmektedir. Toplantida dnerilen adayin genel kurul tarafindan hakli sebep sunularak red-
dedilmesi miimkiindiir. Bu asamada hakl1 nedenin tespiti noktasinda uyusmazlik ¢ikabilir. Onerilen
adayin hakli nedenle se¢ilmemesi halinde ise siirecin nasil devam edecegi belirsiz olan diger bir
konudur. C6ziim olarak imtiyazli pay sahiplerinin yeni bir aday dnermeleri ancak siirecin uzamasi
durumunda ise genel kurulun yetkili olacagi kabul edilebilir.

Tebligde, TTK m. 360 hiikmii genel hatlariyla ele alindiktan sonra 6zellikle yonetim kuruluna aday
onerme toplantist lizerinde durulacak ve yukaridaki genel agiklamalar gercevesinde konuyla ilgili
sorunlara ve ¢esitli ¢6ziim Onerilerine yer verilecektir.

Anahtar Kelimeler: Yonetim Kurulunda Temsil Edilme Imtiyazi, Aday Onerme, Genel Kurul,
Imtiyazli Pay Sahipleri Ozel Kurulu, Imtiyaz.
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EVALUATION OF THE PROPOSAL PROCESS FOR THE BOARD OF DIRECTORS
WITHIN THE SCOPE OF ART. 360 OF THE TURKISH COMMERCIAL CODE

Asst. Prof. Betiil AKTAS"

In Article 360 of the Turkish Commercial Code, it is stated that certain share groups, shareholders
who form a certain group with their characteristics and qualities, and minorities may be given the
privilege to be represented in the board of directors. The use of this privilege takes place by the
general assembly selecting a candidate from among the group or by proposing a candidate from the
group with the privilege. In case of proposing candidates, privileged shareholders are required to
make a decision by holding a meeting. However, there is no regulation regarding this meeting in
article 360 of the Turkish Commercial Code. It may have been arranged how the nomination
meeting will be held in the articles of incorporation. If there is no regulation here, it is unclear
which provisions will be applied.

The provisions that can be applied by analogy to the aforementioned legal gap are the provisions
regarding the special assembly of privileged shareholders and the general assembly. At this point, it
is important to examine the quorums and call procedure for the general assembly and special board
meetings of privileged shareholders. Regarding quorums, the quorum of 60% stated in article 454/3
of the Turkish Commercial Code is based on the justification that the candidate proposal meeting
consists of privileged shareholders. However, seeking such a heavy quorum in a meeting regarding
the use of privileges may complicate the meeting process. For this reason, it seems a more practical
and appropriate solution to apply the simple quorums in article 418 of the TCC to the related
meeting.

Another issue to be examined is filing an action for annulment against the decision taken at the
candidate proposal meeting. In this context, it is necessary to make an evaluation regarding the
provisions regarding the annulment of the general assembly resolutions and the provisions
regarding the annulment of the special assembly resolutions regulated in Article 454/7 of the TCC.

In the process of proposing candidates to the board of directors, certain problems may arise after the
meeting is held. It is possible that the candidate proposed at the meeting may be rejected by the
general assembly with justified reason. At this stage, there may be a conflict at the point of
determining the just cause. If the proposed candidate is not selected for justified reason, it is another
uncertain matter how the process will continue. As a solution, it may be accepted that preferred
shareholders propose a new candidate first. However, if the process is prolonged, it can be accepted
that the general assembly will be authorized.

In the presentation, after the article 360 of the TCC is discussed in general terms, the meeting to
propose candidates for the board of directors will be emphasized and the problems and various
solution proposals will be included within the framework of the general explanations given above.

Keywords: Privilege of Representation in the Board of Directors, Proposal for Candidates, General
Assembly, Special Board of Privileged Shareholders, Privilege.
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Teblig 6.4

ANONIM ve LIMIiTED ORTAKLIKLARDA YENI PAY ALMA HAKKININ ESAS
SOZLESMEYLE KISITLANMASI SORUNU

Ars. Gor. Ibrahim BEKTAS"

Anonim ve limited ortakliklarda, dis kaynaklardan ve yeni pay ihrag¢ edilerek yapilan sermaye arti-
rimlarinda, mevcut pay sahipleri artirilan sermayeye Oncelikli olarak katilabilirler. Bu hak, Tiirk
Ticaret Kanunu’nda, yeni pay alma hakki ve riichan hakki olarak ifade edilmektedir (TTK m. 461,
591). Kanun’a gore, bu hakkin kisitlanmasi (sinirlandirilmasi ya da kaldirilmasi) olanaklidir. Kisit-
lamanin ii¢ farkli kaynagi olabilir: Kisitlama kural olarak, genel kurul tarafindan alinan bir kararla
gerceklestirilir (TTK m. 461.2). Ikinci olarak hakkin kanun tarafindan kisitlandig1 haller de bulun-
maktadir. Ornegin anonim ortakligin kendi paylarini iktisap etmesi halinde bu paylardan dogan hak-
lar, yeni pay alma hakki da dahil olmak {izere, kullanilamaz (TTK m. 389). Kisitlamanin ii¢lincii
kaynag1 ise esas sOzlesme olabilir. Ancak yeni pay alma hakkinin esas sozlesmeyle kisitlanmasi
kural olarak hukuka aykiridir. Bu tiir kisitlamalar sadece yeni pay alma hakkinda imtiyaz igeren
paylar ya da yeni pay alma hakki veren intifa senetleri ihra¢ edilmesi durumunda dolayli olarak
gergeklesmektedir.

Bu Teblig yeni pay alma hakkinin esas sdzlesmeyle kisitlanmasi konusuna 6zgtilenmistir. Caligma-
nin ti¢c amact bulunmaktadir: Birincisi, yeni pay alma hakkinin esas sézlesmeyle kisitlanmasina ilis-
kin yasagin amacim ve hukuki dayanagini ortaya koymaktir. Ikincisi hakkin esas sdzlesmeyle ve
dolayli olarak kisitlanmasina yol agan hallerde, olmas1 gereken hukuk a¢isindan uyulmasi gereken
kurallar tespit etmektir. Ugiinciisii ise, hakkin esas s6zlesmeyle kisitlanmasi konusunda anonim ve
limited ortakliklardaki farklilig: incelemektir.

Calismada varilan sonuglar sunlardir: Oncelikle yeni pay alma hakkini kisitlayan tedbir, zaman ve
sekil yonlinden sermaye artirim karariyla siki iliski i¢indedir. Onun ayrilmaz pargasidir. Sermaye
artirnm kararindan once (esas sozlesmeyle) ya da sonra (bagimsiz bir kararla) hakkin kisitlanmasina
karar verilemez. Kisitlama, AB mevzuatina ve mehaz hukuka da uygun olarak, sadece sermaye arti-
rim kararinin i¢inde ve TTK m. 461 ya da 591°deki kurallara uyularak yapilabilir. Bu nedenle esas
sozlesmeyle dnceden ve genel sekilde kisitlama yapilamaz. ikinci olarak, bu kurallardan beklenen
amaca ulasilabilmesi i¢in, TTK m. 461.2 ve 591.2°deki kosullarin (hakli sebep, yonetim kurulu ra-
poru vb.) yeni pay alma hakkinda imtiyaz yaratan ya da bu hak iizerinde intifa senedi ¢ikaran esas
sozlesme degisikliklerine de kiyasen uygulanmasi gerekir. Sorunun kesin ¢oziimii ise, sadece yeni
pay thracinda degil, diger baz1 menkul kiymetlerin ihracinda da pay sahipleri lehine kanuni bir riig-
han hakki diizenlenmesidir. Son olarak yeni pay alma hakkinin hukuki niteligi, amaci ve kisitlanma-
sinin tabi oldugu kurallar anonim ve limited ortakliklarda ayni olmasina ragmen, TTK m. 591.2°de
limited ortakliklarda hakkin sirket s6zlesmesiyle kisitlanabileceginin gosterilmesi yerinde degildir.
Bu diizenleme, kanun koyucunun gerek¢edeki agiklamalariyla ve mehaz hukuktaki degisikliklerle
uyumsuz oldugundan, ilgili maddeden ¢ikarilmalidur.
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THE PROBLEM OF RESTRICTING THE RIGHT OF PRE-EMPTION BY STATUTES OF
INCORPORATION IN JOINT STOCK COMPANIES AND LIMITED PARTNERSHIPS

Research Assistant ibrahim BEKTAS"

Whenever a joint stock company or a limited partnership increases their capital by issuing new
shares, existing shareholders have priority to participate in new shares. This right is expressed in the
Turkish Commercial Code as the right of priority and the right of pre-emption. According to the
Code, it is possible to restrict or withdraw the right, under specific conditions. The sources of
restriction are several. Firstly, and principally, the right may be restricted by decision of the general
meeting (TCC 461.2). Secondly, the right may be prohibited by the law itself. For example, if a
joint stock company acquires its own shares, the rights arising from these shares cannot be used
(TCC 389). The last source of the restriction is articles of association. This type of restriction, as a
rule, is void. However, such restriction can also occur indirectly, in the case of issuing new
privileged shares or beneficial interest certificates granting the right of pre-emption.

This study is about the restriction of pre-emptive right by articles of association. We have three
main objectives. The first one is figuring out, why there is a prohibition on restricting by articles of
association. The second aim is determining the rules to be obeyed in exceptional cases that cause an
indirectly restriction by articles of association. Thirdly, we examine the incompatibility created in
the Code between joint stock companies and limited partnerships.

The conclusions of the study are as follows: First of all, the decision of restriction is closely bonded
to the decision of capital increase in terms of time and form. It is not a separate decision but an
integral part of decision of capital increase. For this reason, pre-emptive right shall not be restricted
long before the capital increase (by articles of association). This prohibition is also stated in EU and
German law. Secondly, in order to achieve the purpose of the rules of TCC 461.2 and 591.2, it
would be appropriate applying the same conditions to issuing new privileged shares or beneficial
interest certificates granting pre-emptive right. Finally, the legal nature and aim of the right are
similar in joint stock companies and limited partnerships. However, TCC 591.2 shows that limited
partnerships may restrict the right by the articles of association. This regulation is contrary to the
explanations of the Turkish legislator and not compatible with the EU, German and Swiss law. It
should be removed from the article.

Keywords: Pre-emptive Right, Right of Pre-emption, Articles of Association, Restriction,
Withdraw.
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Teblig 7.1

ANONIM SIRKET YONETIM KURULU UYESININ BiLGi ALMA ve INCELEME
HAKKINA ILISKIN SORUNLAR

Doc. Dr. Birgiil SOPACI OZTUNA*

Kaynak Isv.BK. (OR Art.715a) m.715a hiikmiinde, TTK m.392 den farkli olarak toplant1 dis1 bilgi
talebinde bagkanin izni sadece miinferit isler bakimindan aranirken, islerin gidisati i¢in aranmamak-
tadir. En 6nemli fark ise liyenin bilgi ve inceleme talebinin baskan tarafindan reddi sonrasi yonetim
kurulunda da reddi halinde TTK m.392/4’de mahkemeye miiracaat hakki ve imkani taninmigken,
Isv.BK. m.715a’da taninmamis olmasidir.

Giliniimiizde hala anonim sirket yonetim kurulu iiyesinin bilgi alma ve inceleme hakkina iligkin tar-
tismal1 olan sorunlar mevcuttur. Gorevi sona eren yonetim kurulu {iyesinin bilgi alma ve inceleme
hakkini kullanip kullanamayacagi, 6zellikle bilgi alma davasi acan yonetim kurulu iiyesinin tiyeligi
bilgi alma davasi sirasinda sona ermigse davaya devam edilip edilemeyecegi bir sorun teskil etmek-
tedir. Bunun diginda su sorunlar da akla gelmektedir: Komite ve komisyon liyeleri bilgi alma ve
inceleme hakkini kullanabilirler mi? Defter ve dosyalari inceleyen iiye kendisine kopya alabilir mi?
Talepte bulunan ve istemi bagkan tarafindan reddedilen iiye, bu talebin karara baglanacagi yonetim
kurulu toplantisina, miizakereye ve oylamaya katilabilir mi? Talebi reddedilen {iye hangi siire i¢cinde
mahkemeye miiracaat etmelidir? Bilgi alma davasinin niteligi nedir? Bu davada ispat yiikii kimde-
dir? Tim bu sorular bilgi alma ve inceleme hakkina iligkin sorunlar1 ortaya koymakta ve tebligimi-
zin konusunu olusturmaktadir.

Bilgi Alma ve Inceleme Hakkinin devamlilig1 ve etkinligi bakimindan sirket ici bilgi akist ve rapor-
lama 6nemli bir ara¢ olusturmaktadir. TK m.392/6 hiikkmiinde de ifade edildigi gibi esas sozlesmey-
le veya yonetim kurulu karariyla bilgi alma hakkinin genisletilmesi miimkiindiir. Bilgi alma hakki-
nin ¢ Yénergede (TK 367) diizenlenmesi ileride yasanabilecek problemleri 6nleyebilir. Hakki daha
etkin kilabilir. Kurumsal yonetim geregi de, kimin kime hangi bilgileri ve raporlar1 sunmakla yii-
kiimlii oldugu belirlenebilir. Isv.BK m.716b/2’ye gore, her i¢ yonergede sirket yonetiminin yohetim
kuruluna rapor sunmasina iliskin diizenlemeler bulunmak zorundadir. Diger taraftan bilgi alma ve
inceleme hakkinin amaci disinda kullanilabilmesi ihtimaline kars1 bu hakkin sinirlarinin da iyi belir-
lenmesi gerekir. Tebligimizde bu hususlar ele alinarak degerlendirilmistir.

Anahtar Kelimeler: Anonim Sirket, Yonetim Kurulu, Bilgi Alma ve Inceleme Hakki, Bilgi Alma
Davasi, I¢ Yonerge.
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QUESTIONS REGARDING THE MEMBER OF BOARD OF DIRECTORS’ RIGHT TO
INFORMATION AND INSPECTION IN JOINT STOCK COMPANY

Assoc. Prof. Birgiil SOPACI OZTUNA*

Swiss Code of Obligations article 715a (OR Art. 715a) differs from TCC Art. 392 to the effect that
chairman’s authorization in outside meetings is required just for specific transactions not the
company’s business performance. The foremost difference is that TCC Art. 392/4 regulates a right
to bring the resolution before the court in the event of a refusal of a request for information by the
chairman and then by the board of directors whereas OR Art 715a does not.

There are some matters still remaining controversial today towards the members of board of
directors’s right to information and inspection. It is unclear that a member may or may not use his
right to information and inspection following the expiration of his terms of office. In particular, it
constitutes an important matter whether it may be possible to continue proceedings when a member
has filed a suit regarding his right to information whereas the expiration of his terms of office
occurs during the proceeding?

In addition, there are other questions which come to mind such as: May members of committees
and commissions have the right to information and inspection? May a member have copies of the
books and documents on which he used his right to information? May a member join the meeting
and the discussions and have the right to vote for the resolution which the board of directors are
ruling on his request for information that was refused by the chairman before? What is the time
limit for a member to file a lawsuit when his request is refused by the board of directors? What is
the status of the lawsuit regarding right to information and inspection? Who has the burden of
proof? Those questions put forth the problems toward the right to information and inspection and
constitute the subject matter of this study.

The flow of information and reporting process are two important means for the continuity and
efficiency of the right of information and inspection. As it is stated in TCC Art. 392/6 the above
mentioned right may be expanded in the articles of association or with a resolution of the board of
directors. Regulating the right to information and inspection by the organizational regulations may
prevent potential problems and dynamite the right. The liability towards who reports to whom and
to what extent may be determined in accordance with corporate governance. According to OR Art.
716b/2, organizational regulations must contain rules concerning internal reporting to the board of
directors by the company management. On the other hand, it is necessary to define the limits of this
right against the possibility of a misusage. All of those issues are considered and evaluated in our
study.

Keywords: Joint Stock Company, Board of Directors, Right to Information and Inspect, Lawsuit
regarding Right to Information and Inspection, Organizational Regulation.
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Teblig 7.2

ANONIM ORTAKLIKTA HAKSIZ KAR ve KAZANC PAYLARI iLE DiGER EDIMLERIN
TADESI

Dr. Ogr. Uyesi Nuri ERDEM*

Anonim ortaklikta iade yiikiimliiligii, kar ve kazang paylari ile hazirlik devresi faizinin iadesi hak-
siz yere ve kotii niyetli olarak alinmig olmast sartina bagli olarak TTK m. 512°de diizenlenmistir.
Bununla birlikte, maddede agikca séz edilmeyen ancak bugiin yabanci hukuk sistemlerinde iade
yiikiimliiliigl bahsi igerisinde degerlendirilen ve Tiirk Hukuku ag¢isindan iade ylikiimliiliigii kapsa-
minda goriiliip goriilemeyecegi tartismali edimleri de degerlendirmek gerekecektir. Bu yapilirken
de, karsilastirmali hukuktan ve o6zellikle konuyu diizenleyen hiikiimlerin mehazinmi teskil eden
IsvBK m. 678 baglaminda Isvicre Hukuku’nda dgretideki goriislerden ve Federal Mahkeme kararla-
rindan da 6nemli Olglide yararlanirken; benzer sekilde Alman Pay Senetli Ortakliklar Kanunu §
62’den de istifade etmek gerektigi diisiincesindeyiz. lade yiikiimliiliigii degerlendirilirken, yabanci
hukuk sistemlerindeki bu diizenlemelerden de istifade ederek, kapali anonim ortakliklarda da azin-
lik pay sahiplerinin mali haklarinin korunmasi agisindan uygulamada énemli bir sorun teskil eden
ve bu sebeple halka agik ortakliklarda iizerinde 6nemle durulan konular olan ortiilii kazang aktarimi
yasagini ihlal eden kazandirmalar ile yoneticilere 6denen emsale uygun olmayan yiiksek ticretlerin
iadesi yoniinden iade yiikiimliiliigli hiikiimlerinden faydalanilip faydalanilamayacagi iizerinde dur-
mak gerekmektedir. Sermayenin iadesi yasagina aykiri edimler ile tasfiye bakiyesinin TTK 512’ye
gore iadesinin talep edilip edilmeyecegi tartisilan bir diger meseledir. Anonim ortaklikta iade yii-
kiimliligl pay sahiplerini ve sirketin malvarligin1 koruyucu fonksiyonuna karsilik, bugiine degin
uygulamada sorumluluk davalarinin olduk¢a gerisinde kalmigtir. Bu baglamda, mevcut hiikiimler
dairesinde bu konuda 6nemli ¢arelerden birisi olarak ortakligin yani sira pay sahiplerinin de iade
davas1 ag1p agamayacaklar1 hususu ¢alismamizda degerlendirilmistir. Iade yiikiimliiliigiinii diizenle-
yen hiikiimlerin aksayan yonlerine iliskin inceleme ve degerlendirmeler g¢ercevesinde, ileride bu
konuda yapilabilecek muhtemel yeni bir diizenlemeye iligkin goriis ve Onerilerimize de calismama-
zin son bdllimiinde yer verilmistir.

Anahtar Kelimeler: Anonim Sirket, Pay Sahibi, Yonetim Kurulu, Iade Yiikiimliiliigii, Ortiilii Ka-
zang Aktarima.
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REIMBURSMENT OBLIGATION OF UNJUST ENRICHMENT AS DIVIDENDS, PROFIT
SHARES AND INTERESTS IN JONT STOCK COMPANIES

Asst. Prof. Nuri ERDEM*

The reimbursement obligation in a joint stock company as the reimbursement of the dividend, the
profit shares of the board of directors and the interest for the establishment period is regulated in
TCC article 512 according to those are received unjust and in bad faith. However, it will be
necessary to verify the imbursements that are not explicitly mentioned in the article, but which are
considered within the scope of the obligation of return in foreign legal systems today and whether
they can be seen within the scope of the return obligation in terms of Turkish Law. While doing this,
should be benefited of the comparative law and especially the opinions in the doctrine in the Swiss
Law and the decisions of the Swiss Federal Court, which system regarding Swiss Code Of
Obligations Article 678 OR refers the provisions regulating the subject in Turkish Law; and
similarly should be made from the German Law according to Joint Stock Companies Act § 62.
While evaluating the reimbursement obligation by this way, it is necessary to focus on whether the
provisions of the reimbursement obligation can be used or not for the refund of transferring hidden
profits and inappropriate high wages of managers; which are substantial problems in practice for the
protection of the financial rights of minority shareholders in closed joint stock companies, as well as
public corporations. Another significant question is whether the return of the liquidation balance
payments and the payments contrary to the prohibition of the return of the capital will be demanded
according to TCC Article 512 or not. Despite the function of protecting the shareholders and the
assets of the company, the reimbursement liability in a joint stock company has remained far behind
the liability cases in practice until today. In this context, as one of the important remedies in this
regard within the scope of the current provisions, whether the shareholders will be able to file a
lawsuit as well as the partnership has been considered in our study. Our opinions and suggestions
regarding a possible new regulation to be made on this issue in the future within the framework of
the subject regarding the problematic aspects of the provisions regulating the reimbursement
liability are also included in the last part of our study.

Keywords: Joint Stock Company, Shareholder, Board of Directors, Reimbursement Obligation,
Hidden Payout of Profit.
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Teblig 7.3

TTK m. 360 UYARINCA SECILEN TEMSILCi YONETIM KURULU UYESININ TEMSIL
ETTIiGi PAY SAHIPLERINE BiLGi AKTARMA YETKIiSi (VAR MIDIR?)

Dr. Ogr. Uyesi Funda OZDIN"

IsvBK m. 709’dan esinlenmek suretiyle diizenlenmis olan (6102 sayil1) TTK m. 360 hiikmii uyarin-
ca, esas sozlesmede Ongoriilmek suretiyle belirli bir pay veya pay sahibi grubuna ya da azinliga
yonetim kurulunda temsil edilme imkan1 taninabilmektedir. Bu diizenlemenin temel amaci, azinlik
konumunda bulunan pay sahiplerinin yonetim kurulunda temsil edilmelerine olanak saglamak sure-
tiyle, sirket yonetiminde etkili olabilmelerine ve bdylece menfaatlerini daha iyi koruyabilmelerine
imkan tanimaktir. Zira temsilci YK {iyesi, sirket yonetimine iligskin kararlarin alinmasi1 agamasinda
oncelikli olarak sirket menfaatini gozetecek olmakla beraber, temsil ettigi grubun menfaatlerini de
dikkate almak suretiyle hareket edecektir. Temsil edilme hakki dogrultusunda yonetim kuruluna
secilen iiye, bu gorevini yerine getirirken -YK {iyelerine taninan diger tiim haklardan oldugu gibi-
genis kapsamli bilgi alma ve inceleme hakkindan da istisnasiz bir sekilde yararlanacaktir. Bu bag-
lamda temsilci YK iiyesi, sirketin tiim is ve islemleri hakkinda bilgi isteyebilecek, soru sorabilecek
ve inceleme yapabilecektir (TTK m. 392). Temsil olunan pay sahipleri ise, temsilci YK {iiyesine
oranla ¢ok daha kisith bilgi alma ve inceleme hakkina sahiptirler (TTK m. 437). Bu nedenle temsil
edilme hakkina sahip olan pay sahipleri, temsilci YK iiyesinin edindigi bilgilerin kendilerine akta-
rilmasini ve bdylece esasen pay sahiplerine taninmamis olan bu genis bilgi alma hakkindan -tem-
silcileri vasitastyla- yararlanmak isteyebileceklerdir. Nitekim bu, uygulamada sikca karsilasilan bir
durumdur. Iste s6z konusu bu ¢alismada, TTK m. 360 uyarinca secilen temsilci YK iiyesinin sirke-
tin is ve islemleri hakkinda elde ettigi bilgileri, temsilcisi oldugu pay sahiplerine aktarma yetkisinin
olup olmadig1 sorusuna cevap aranmistir.

Temsilci bulundurma hakkinin temel amaci géz 6niinde bulunduruldugunda -sirket sirlart hari¢ ol-
mak lizere- sirket faaliyetlerine iligkin elde edilen bilgilerin temsil edilen grup ile paylasilabilecegi,
zira ancak bu sayede temsil olunan grubun menfaatlerinin en etkili sekilde korunabilecegi ileri stirti-
lebilir. Hatta doktrinde bir adim daha ileri gidilerek, sirket hakkinda kapsamli bilgi edinme imkani-
nin yonetim kurulunda temsil edilme hakkinin temel gerekgesi oldugu dahi ileri stiriilmektedir. Ne
var ki, bu sekilde bir bilgi paylasimi esit islem ilkesine aykirilik engeli ile karsilasabilecektir. Nite-
kim gerek Isvigre gerekse Tiirk doktrininde, esit islem ilkesine aykirilik nedeniyle temsilcinin bilgi
paylasma yetkisini reddeden goriislere rastlanmaktadir. Bu ¢alismada ise soz konusu mesele, yone-
tim kurulunda temsil edilme hakkinin, pay sahipleri arasinda bilgi alma hakki agisindan farkli bir
uygulama yapilmasini hakli kilan bir sebep olarak nitelendirilip nitelendirilemeyecegi sorusu teme-
linde incelenecektir. Yine verilecek cevaba bagli olarak, bu durumun TTK m. 437/2 c. 4 uyarinca
diger pay sahiplerinin bilgi talep etme hakkini ortadan kaldirip kaldirmayacagi sorusuna yanit ara-
nacaktir.

Anahtar Kelimeler: Yonetim Kurulunda Temsil Edilme Hakki, Temsilci Yénetim Kurulu Uyesi,
Bilgi Alma Hakki, Temsil Edilen Gruba Bilgi Aktarimi, Esit Islem Ilkesi.
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HAS THE REPRESENTATIVE BOARD MEMBER ELECTED ACCORDING TO TCC
ART. 360 THE RIGHT TO TRANSFER INFORMATION TO THE SHAREHOLDERS
REPRESENTED?

Asst. Prof. Funda OZDIiN*

According to the provision of TCC Art. 360 which is regulated by taking inspiration from SCO Art
709, in the articles of association, a certain group of shares or a certain group of shareholders or the
minority can be granted the right to be represented on the board of directors. The main purpose of
this regulation is to allow minority shareholders to be represented on the board of directors so that
they can have an influence on the governance of the company and better protect their interests. In
the performance of this task, the member elected to the board of directors under the right of
representation may without exception make use of the comprehensive right of information and
inspection available to the members of the board of directors (TCC Art. 392). Therefore, the
representative board of directors member has the right to receive and check much more
comprehensive information than the shareholders he represents (TCC Art. 437). The represented
shareholders could possibly require their representative board member to pass on the acquired
information to them. This would allow them, through their representatives, to benefit from this
comprehensive right to information, which is essentially not available to shareholders. In fact, this
is a common situation in practice. The subject of this study is the question of whether the
representative is authorized to pass on to the shareholders he represents the information he has
received as a result of his membership in the board of directors.

In view of the main purpose of the right of representation, it may be said that information about the
company’s activities, with the exception of business secrets, may be shared with the group
represented. Because only then can it be asserted that the interests of the group represented can be
protected most effectively. However, such an exchange of information may face the obstacle of
violation of the principle of equal treatment. This study focuses mainly on the question of whether
perhaps the right to a representative on the board of directors can be seen as a justification for
different treatment of shareholders in relation to the right to information. Depending on the answer,
it is also discussed, whether this would prevent the right to equal information of other shareholders
under TCC Art. 437/2 s. 4.

Keywords: Right to Be Represented in The Board of Directors, Representative Board Member,
Right to Information, Information Transfer to Represented Group, Equal Treatment Principle.
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Teblig 7.4

ANONIM SIRKETLERDE PAY DEVRi SINIRLAMASI ve ORTAKLAR ARASINDAKI
ONALIM HAKKININ VARLIK SORUNU

Dr. Hasan KARSLIOGLU"

Anonim sirkette pay, esas sermayenin belirli sayida birim degere boliinmiis parcasini, bir bagka de-
yisle biitiin olan sirket sermayesinin bir parcgasini teskil eder. Anonim sirketlerde pay sahipligi hak-
lar1 ve borglar1 pay sahibinin sahsina degil dogrudan paya taninmaktadir. Paylarin devrini diizenle-
yen genel kural 6102 sayili Tiirk Ticaret Kanunu’nun (“TTK”) 490’ 1nc1 maddesinde diizenlenmek-
tedir. Ancak s6z konusu genel kuralin istisnast TTK’nin 491, 492 ve 493’iincli maddelerinde diizen-
lenmis bulunmaktadir.

Payin devrinin serbestligi TTK agisindan mutlak bir haktir!. Buna karsin, TTK ile paylarin serbestce
devri kuralina kanuni ve iradi birtakim istisnalar getirilmistir. Doktrinde buna dayanak olarak somut
duruma gore, sirket tiizel kisiliginin ve kurumsal yapisinin, pay sahiplerinin yahut alacaklilarin ko-
runmasi hususlar1 gosterilmektedir’. Bu baglamda kanun koyucu tarafindan TTK’nin 491 ila
493’iincii maddelerinde payin serbest¢ce devredilebilmesi kuralina sinirlamalar getirilmistir.

TTK’ya gore, kural olarak sirket pay senetlerinin devri hususu engellenemez. Ancak elbette pren-
sipler istisnalari ile birlikte degerlendirilir. Bu prensibin de TTK’da diizenlenen esaslar ¢ercevesinde
istisnalar1 bulunmaktadir. Bu kapsamda, esas sozlesmede yapilacak diizenleme ile bir pay sahibi
paylarii devretmek istediginde, paylart 6ncelikli olarak diger pay sahiplerine teklif etmesi kuralinin
olusturulabilecegi, hem 493’{incli maddenin 1’inci fikrasindaki dnemli sebepler agisindan hem de
ayni1 fikradaki “kagis klozu” (yani payin iiciincii kisiye devri durumunda, sirketin pay1 gercek degeri
iizerinden kendisinin alabilmesi kural1) acisindan kabul edilmedir. Baska bir degisle bu kacis klozu
hakkina sahip olan sirketin esas s6zlesmesinde evleviyetle (argumentum a fortiori), paylar heniiz
devredilmeden once diger pay sahiplerine teklif edilmesi hususunun diizenleyebileceginin kabulii
gerekir.

Bu halde paylarin1 devretmek isteyen pay sahibinin, dncelik haklar1 kapsaminda diger pay sahiple-
rine yaptig1 teklifinin reddedilmesi ve kendisine paylar: bu bedelden alacak ii¢ilincii bir kisi goste-
rilmemesi halinde paylart baglam hiikiimleri kapsaminda ii¢lincii bir kisiye devredebilecegi konu-
sunda bizce belirtilen gerekgeler uyarinca itiraz olmamasi gerekir. Ancak TTK daki ilgili diizenle-
melerde agik¢a bu konuda bir hiikiim olmamasi sebebi ile 6n alim/Oncelikli alim uygulamasinin
miilga 6762 sayili eTTK’da oldugu gibi miimkiin olmayacag: ifade edilebilmektedir. Bu konunun
tartisilarak agikliga kavusturulmasi yerinde olacaktir.

Sonug olarak, diger pay sahibi tarafindan, paylarin devrinin reddinde 6nemli sebeplerin belirlenme-
sine dair esas sdzlesme Onerisi, hem Oncelik hakki ile ayn1 amaca hizmet etmedigi hem de gelecekte
onemli bir sebep haline gelebilecek fakat bugiin diisiiniilemeyen ve bu nedenle de 6nemli sebepler
arasinda yer almayan bir hususun varlig1 halinde devrin engellenememesi ihtimalinin s6z konusu
olabilecegi ifade edilebilir. Bu nedenle pay devri s6z konusu oldugunda, devre konu payin 6ncelikle
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diger pay sahiplerine teklif edilmesinin, diger pay sahiplerinin lehine esas sézlesmede oncelik hak-
kina dair yapilacak diizenlemenin 6102 sayili TTK kapsaminda gecerli oldugu bizce ifade edilebilir.
Bu kapsamda pay devri sinirlamalarinda, pay sahiplerinin 6ncelikli alim hakkinin esas s6zlesmede
diizenlenebilmesi gerektigi kanaatindeyiz.
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LIMITATION ON TRANSFER OF SHARES IN JOINT STOCK COMPANIES AND THE
EXISTENCE PROBLEM OF PRE-EMPTIVE RIGHT BETWEEN SHAREHOLDERS

Dr. Hasan KARSLIOGLU*

In a joint-stock company, the share constitutes a part of the basic capital divided into a certain
number of unit values, in other words, it forms a part of the whole company capital. In joint-stock
companies, shareholding rights and liabilities are granted directly to the share, not to the person of
the shareholder. The general rule governing the transfer of shares is regulated in the 490th article of
the Turkish Commercial Code ("TCC") numbered 6102. Nevertheless, the exception to the general
rule in question is regulated in articles 491, 492, and 493 of the TCC.

Free transferability of the shares is an absolute right within the TCC'. On the other hand, certain
legal and voluntary exceptions have been introduced to the rule of free transfer of shares with the
TCC. The reason for this is shown on the doctrine as a legal entity of the company and protection of
corporate structure, shareholders, or creditors®. The legislator has imposed restrictions on the rule of
free transferability of the shares in Articles 491 to 493 of the TCC.

Pursuant to TCC, in principle, the transfer of company shares cannot be prevented. However, of
course, the principles are evaluated with their exceptions. This principle also has exceptions within
the framework of the principles regulated in TCC. Revising the articles of association as regulating
the offer structure from the shareholder who would like to transfer his shares to other shareholders
should be accepted based on justified reasons on Article 493 subparagraph 1 as well as the exit
clause that allows the company to take. In other words, if a company has an exit clause, it should be
accepted that offering the shares to other shareholders priorly (argumentum a fortiori) before the
shares are transferred can be regulated on the articles of association.

In this case, the shareholder who wishes to transfer his shares should not have an objection on the
grounds we have mentioned that he may transfer the shares to a third person within the context if
his offer made to other shareholders within the scope of the pre-emptive right is rejected and a third
person is not shown to him to receive the shares from the sale price. However, it can be stated that
there is no provision in this regard in the relevant regulations in the TCC numbered 6102 and the
application of pre-emptive right will not be possible as in the abrogated TCC numbered 6762. It
would be appropriate to clarify this issue through discussion.

In conclusion, for the other shareholder, it could be stated that determine the justified reasons for
the rejection of the transfer of the shares, does not serve the same purpose as the pre-emptive right.
In addition, in the presence of an issue that could become a justified reason in the future but cannot
be considered today and therefore not included among the justified reasons, there may always be the
possibility that the transfer cannot be prevented. Therefore, when it comes to the transfer of shares
by shareholders, it can be stated that the offer of the share subject to transfer to other shareholders is
in the scope of the TCC numbered 6102 and is valid in favor of other shareholders. In this context,
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we are of the opinion that the pre-emptive right of the shareholders should be regulated in the
articles of association regarding share transfer restrictions.

Keywords: Transfer of Shares, Limitation, Restrictions, Articles of Association, Pre-emptive Right.
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Teblig 8.1

TASFIYE HALINDEKI TICARET SIRKETLERININ BIRLESMESI

Prof. Dr. Mehmet HELVACI" - Dr. Ogr. Uyesi Muhammed SULU™*

Ticaret sirketlerinin birlesmesi, glinlimiiziin rekabet¢i piyasa dengesine uyum saglayabilmek adina
gerceklestirilen bir yeniden yapilandirma islemidir. Tiirk Ticaret Kanunu m. 134 ve devami hiikiim-
lerinde diizenlenmis olan birlesme, uygulamada 6nemli bir finansman modeli olarak karsimiza ¢ik-
maktadir. Bu islem ile; birden fazla sirketin malvarliklar1 birlesmekte, devrolunan sirketler tasfiye-
siz olarak sona ermekte ve birlesen sirket ortaklarina devralan/yeni kurulan sirkette belirli oranda
pay veya ayrilma akgesi verilmektedir. Fiil ehliyeti, tasfiye amaci ile sinirlandirilmis olan tasfiye
halindeki bir sirketin birlesmeye katilmasi, dikkate layik bir meseledir. Hakikaten tasfiye; sirket
malvarliginin paraya ¢evrilmesi, alacaklarin tahsil edilip bor¢larin 6denmesi ve akabinde halen bir
paranin artmasi halinde bu meblagin pay sahiplerine tasfiye pay1 olarak dagitilip sirketin ticaret
sicilindeki kaydinin terkin edilmesini amaclayan bir siirectir.

Kanun koyucu, TTK’nin 138. maddesinde, tasfiye halindeki bir sirketin, malvarliginin
dagitilmasina baglanmamis ve devrolunan sirket olmasi sartiyla birlesmeye katilabilmesine imkan
saglamigtir. Tasfiye halindeki sirket, devrolunup sicilden terkin edileceginden dolayi, birlesme kara-
11 ile sirketin tasfiye siirecinden ¢ikip varligini devam ettirmesi miimkiin olmayacaktir. Bununla
birlikte tasfiye halindeki sirketin dagitilmamis olan maddi ve gayrimaddi malvarliginin atil vaziyete
doniisecekken yeniden ekonomiye kazandirilmasi verimli bir finansman modelidir. Ote taraftan
tasfiye halindeki sirketin malvarliginin dagitilmaya baglanmamis olmasi sarti ile sirketteki menfaat
gruplarindan biri olan alacaklilarin korunmast amacglanmistir. TTK m. 548’de diizenlenen anonim
sirketlerin tasfiyesinden doniilmesine iliskin hiikiim de konu ile dogrudan ilgili oldugundan ¢alisma
kapsaminda irdelenecektir. Yine Kurumlar Vergisi Kanunu’nun 8, 18, 19 ve 20. maddelerinde dii-
zenlenmis olan birlesme islemi neticesindeki vergi muafiyetlerinin incelenmesi de ¢alismanin kap-
sami1 ic¢indedir. Zira bahsi gecen hiikiimler bir taraftan kamunun zarara ugramasii engellemeyi
amaclamakta ote taraftan da sirket birlesmelerinde ciddi anlamda vergisel avantajlar sunmaktadir.

Tasfiye halindeki bir sirketin birlesmeye konu edilmesinin amaci ve islevi ile sirketler hukukundaki
anahtar kavramlarin basinda gelen sirket menfaati arasindaki iligkiler de ¢alismada 6nem arz eden
meseleler arasindadir. Uygulamada azzimsanmayacak sayida ornegi olan sermaye kaybina ugramis
veya borca batik halde bulunan tasfiye halindeki sirketin birlesmeye katilmast TTK m. 139°daki
ilave sartlar1 da gerektirmekte olup ¢aligmada bu hususlara da yer verilecek ve iflas karari ile tasfiye
stirecine girmis bir sirketin birlesmeye katilip katilamayacagi da incelenecektir.

Nihai olarak ¢alismada, tastiye halindeki sirketin birlesmeye katilmasinin sartlari, unsurlari, amaci
ve islevi uygulamada karsilasilan sorunlar ve ¢6ziim Onerileri ile birlikte irdelenecektir.

Anahtar Kelimeler: Ticaret Sirketlerinin Birlesmesi, Tasfiye, Tasfiyeden Donme, Yeniden Yapi-
landirma, Borca Batiklik.
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MERGER OF COMMERCIAL COMPANIES IN LIQUIDATION

Prof. Dr. Mehmet HELVACI" - Asst. Prof. Muhammed SULU™”

The merger of trading companies is a restructuring process carried out in order to adapt to today's
competitive market balance. The merger regulated in Art. 134 et seq. of Turkish Commercial Code
(“TCC”), appears as an important financing model in practice. With this process; the assets of more
than one company are merging, the transferred companies are terminated without liquidation, and
the merged company’s partners are given a certain amount of shares or separation funds in the
acquiring / newly established company. The participation to the merger of a company in liquidation,
whose capacity to act is limited to the purpose of liquidation, is a matter worthy of consideration.

In Article 138 of the TCC, the legislator provided the opportunity for a company in liquidation to
participate in the merger on the condition that the distribution of its assets has not begun and it is
the transferred company. Since the company in liquidation will be taken over and deregistered, it
will not be possible for the company to exit the liquidation process and continue its existence with
the merger decision. However, it is an efficient financing model to bring back the undistributed
tangible and intangible assets of the company in liquidation to the economy, while they will turn
into an inactive position. On the other hand, on the condition that the assets of the company in
liquidation have not started to be distributed, it is aimed to protect the creditors, which are one of
the interest groups in the company.

The relationship between the purpose and function of subjecting a company in liquidation to the
merger and company interest, which is one of the key concepts in corporate law, is also among the
issues of importance in the study. Participation in the merger of a company in liquidation, which has
lost capital or is in debt, has a considerable number of examples in practice will be included in the
study and whether a company that has entered into a liquidation process with a bankruptcy decision
can participate or not in the merger will also be examined.

Finally, in the study, the conditions, elements, purpose and function of the company in liquidation to
participate in the merger will be examined together with the problems encountered in
implementation and solution suggestions.

Keywords: Merger of Commercial Companies, Liquidation, Waiver of Liquidation, Restructuring,
Insolvency.
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Teblig 8.2

ANONIM SIRKETTE KULLANILMAYAN RUCHAN HAKLARI

Prof. Dr. ismail KAYAR"

Anonim sirket pay sahipleri, bedelli sermaye artirnmlarinda yeni ¢ikarilan paylari, sirket sermaye-
sindeki paylari ile orantili olarak oncelikle alma hakkina sahiptir. Buna riichan hakki (yeni pay alma
hakk1) denir. Kanundan dogan riichan hakki TTK m.461°de diizenlenmistir. Bunun yani1 sira pay
sahiplerine veya tigiincii kisilere esas s6zlesme ile veya genel kurul karari ile de riighan hakk1 tani-
nabilir. Calismamiz, pay sahipleri i¢in kanundan dogan veya iradi olarak taninan riichan haklarinin
kullanilmasindan sonra, kalan paylarin nasil ve ne yapilacagi ile ilgilidir.

Riichan hakki pay sahibine miiktesep hak saglamaz. Riichan hakki TTK.m.461/2’de sayilan hakl
sebeplerle sinirlandirilabilir veya tamamen kaldirilabilir. Ancak, riighan hakkinin sinirlandirilmasi
ve kaldirilmasiyla, hi¢ kimse hakli goriilmeyecek sekilde yararlandirilamaz veya kayba ugratilamaz.

Yonetim kurulu riichan hakkinin kullanilmasinin esaslarin1 bir kararla belirler ve pay sahiplerine
asgari 15 giin siire tanir. Sermaye artirnmlarinda, TTK.m.457 geregince yonetim kurulu tarafindan
hazirlanacak beyanda, kullanilmayan riichan haklarinin kimlere, nigin, ne fiyatla verildigi belgeli ve
gerekeeli olarak aciklanir. Pay sahiplerine riighan haklari kullandirildiktan sonra, pay sahipleri tara-
findan alinmayan paylarin kimlere, hangi fiyattan ve nasil satilacagi konusunda farkli uygulamalar
ve tereddiitler bulunmaktadir.

Doktrinde ve Yargitay ictihatlarinda genel olarak, pay sahiplerine riichan haklarinin usuliince kul-
landirilmasindan sonra kalan paylarla ilgili ikinci bir riichan hakkinin bulunmadigi ve riichan hak-
kinin bunlara sirayet etmeyecegi kabul edilmektedir. Bu konuda TTK m.461°de ve HAAO’lar yo-
niinden SerPK’da agik bir diizenleme yoktur. Yonetim kurulunun beyaninda buna yer verilecegine
dair TTK m.457.2.a hiikkmii ise igerik yoniinden yetersizdir.

Kullanilmayan riichan haklarinin akibeti konusunda, anonim sirketleri dort ayr1 kategoride ele al-
mak gerekmektedir:

1. Pay senetleri BIST de islem géren sirketlerde riichan haklarmin kullandiriimasindan sonra kalan
paylarin, nominal degerinin altinda olmamak tizere borsada satis yontemiyle satilmasi zorunlu-
dur (SP Araglariin Satis1 Tebligi, 11-5.2, m.17.1).

2. Paylar1 BIST de islem goren sirketlerin BIST de islem gérmeyen pay gruplari bakimindan, riig-
han haklarinin kullandirilmasindan sonra kalan paylarin borsada satis yontemi zorunlu degildir.
Fakat borsa dis1 satiglarda satis fiyat1 borsada islem goren paylarin fiyat1 esas alinarak belirlenir
(SP Araglarinin Satisi Tebligi, 11-5.2, m.17.2).

3. Paylar1 BIST’de islem gormeyen HAAO’larda, riichan haklarmin kullandiriimasindan sonra
kalan paylar talep toplama yontemiyle satilir. Kalan paylar artirilan sermayenin %10’undan az
ise SPK izniyle bagka bir satis yontemi de benimsenebilir (Pay Tebligi, VII-128,1, m. 22/5)

4. Klasik AS’lerde riighan haklarinin kullandirilmasindan sonra kalan paylarin kimlere, hangi fiyat-
la ve nasil satilacagi, esas sozlesme ile diizenlenebilir, genel kurul karari ile veya yonetim kurulu
karar1 ile belirlenebilir.

Istanbul Aydin Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali, ismailkayar@aydin.edu.tr, ORCID:
0000-0001-9870-4847.
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Bu konuda alinacak kararlarda ve uygulamalarda su ilkelere uyulmasi gerekir:
- Haksiz yararlandirma veya kayba ugratma yasagi,

- AS’nin temel yapusi,

- Sermayenin korunmast ilkesi,

- Esitislem ilkesi,

- Yonetim kurulunun é6zen ve baglilik yiikiimliiliigii.

Aksi takdirde ilgili kararin butlan1 veya iptali miimkiindiir. Ayrica sirketin veya pay sahiplerinin
zarara ugramasi halinde, yonetim kurulu liyelerinin sorumlulugu da glindeme gelebilir.

Anahtar Kelimeler: Riigchan Hakki, Yeni Pay Alma Hakki, Kullanilmayan Riichan Haklar1, ikinci
Riichan Hakki, Riighan Hakkinin Sinirlandirilmasi.
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PREEMPTIVE RIGHT UNEXERCISED IN JOINT STOCK COMPANIES

Prof. Dr. ismail KAYAR"

In the case of paid capital increase in joint stock companies, shareholders’ having priority to receive
newly issued shares in proportion to their shares in the capital of the company is called preemptive
right (subscription right). Legal preemptive right is regulated in TCC Art. 461/1. In addition, the
shareholders or third parties may be granted preemptive right through the AoA or the resolution of
the general assembly. This study examines how to handle shares remaining after preemptive right is
exercised.

The preemptive right does not grant vested right to the shareholder. Although preemptive right can
be limited or completely abolished due to just and equitable reasons listed in TCC Art. 461/2, no
one may be unjustly benefited or suffered loss due to limitation or abolishment of the right.

The board of directors determines the principles of using the preemptive right with a decision and
grants a minimum of 15 days to the shareholders. In capital increases, a statement to be prepared by
the board of directors in accordance with TCC Art.457 includes documented and justified
explanations about to whom, why and at what price the unexercised preemptive rights are given.
However, there are various practices and number of hesitations on that matter.

In the doctrine and the Supreme Court practices, it is generally accepted that the shareholders do not
have a second preemptive right on the shares remaining after their preemptive rights have been duly
exercised and their preemptive right will not affect the remaining shares. There is no clear
regulation in the TCC 461 and in the Capital Market Law in terms of publicly-held joint stock
companies. Additionally, the provision of TCC Art.457/2-a is insufficient in terms of content.

Regarding unexercised preemptive rights, joint stock companies should be considered in four
separate categories:

1. In companies whose shares are traded on BIST, shares remaining after the use of preemptive
rights must be sold on the stock exchange, not less than their par value,

2. When a company whose shares are traded on BIST has share groups not traded on BIST, selling
the remaining shares after exercising preemptive rights is not mandatory. However, in off board
sales, the sales price is determined based on the price of the shares traded on the stock exchange,

3. In publicly held joint stock companies whose shares are not traded on BIST, the remaining
shares after the exercise of preemptive rights are sold by the book building method. If the
remaining shares are less than 10% of the increased capital, alternative sales methods can be
applied with the permission of the CML,

4. In non-publicly held joint stock companies; to whom, at what price and how the shares
remaining after the exercise of preemptive rights will be sold may be regulated by the AoA, the
resolution of the general assembly or the decision of the board of directors.

The following principles must be followed in decisions and practices:

- Exploitation prohibition,

Istanbul Aydin University Law Faculty, Department of Commercial Law, ismailkayar@aydin.edu.tr, ORCID: 0000-
0001-9870-4847.
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- Basic structure of JSC,

- Capital protection principle,

- Equal treatment principle,

- Care and loyalty duty of the board of directors.

Otherwise, the decision may be annulled or revocable. In the case of company or shareholders’ loss,
the responsibility of the board member may also come into question.

Keywords: Preemptive Rights, Right to Receive New Share, Unexercised Preemptive Rights,
Secondary Preemptive Rights, Limitation of Preemptive Rights.
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Teblig 8.3

HAMILINE YAZILI PAY SENETLERINDE YENI SiSTEM

Prof. Dr. Tekin MEMIS™

2020 yilmin son giinii olan 31 Aralik’ta Kitle imha Silahlarinin Yayilmasinin Finansmaninin On-
lenmesine liskin 7262 sayili Kanun yaymlanmis' ve bu Kanun kapsaminda Tiirk Ticaret Kanu-
nu’nda da baz1 degisiklikler yapilmstir.

Kanun’un yiiriirliikk maddesi olan 43. maddesine gore Tiirk Ticaret Kanunu ile ilgili olan degisiklik-
ler 28-34. maddeleri 1.4.2021 tarihinde yiirtirliige girecektir. Diger hiikiimleri ise yayimi tarihinde
yirirliige girmistir. Kanun’un 34. maddesine gore ise Tiirk Ticaret Kanunu’na eklenen Gegici 14.
madde ile hamiline yazili paylarla ilgili bildirim yiikiimliilikkleri, yilsonu olan 31.12.2021°e kadar
Merkezi Kayit Kurulusuna bildirilme ylkiimliligii getirilmistir. Bu bildirim yapilmadig: takdirde
hamiline yazili paydan kaynaklanan haklar kullanilamayacaktir.

Kanun’un genel gerekg¢esine bakildiginda hamiline yazili paylarin devrindeki sistem degisikliginin
gerekcesi aciklanmustir:

“Halka ac¢ik olmayan anonim sirketlerde hamiline yazili pay senetlerinin devri yalnizca zilyetligin
devredilmesi yoluyla miimkiin olabilmektedir. Bu durum terérizmin finansmani ve sugtan kaynak-
lanan mal varlig1 degerlerini aklama suglar1 agisindan ciddi riskleri biinyesinde barindirmaktadir.
Hamiline yazili hisse senetlerinin kara parayr aklama ve terdrizmin finansmani amaciyla kdtiiye
kullanilmasinin 6niine gegmek amaciyla borsada islem gormeyen sirketlerde hamiline yazili hisse
senetlerinin sahiplerinin kaydedilmesine yonelik bir mekanizmaya olan ihtiya¢ FATF raporunda da
vurgulanmistir. Mukayeseli hukukta ise bir¢ok iilkede hamile yazili pay senedi uygulamasi yasak-
lanmis ya da hamile yazili pay senetlerinin bir sirket veya kamu kurulusuna rapor edilmesi yiikiim-
luliigii getirilmistir. Yapilmak istenen, hamiline yazili pay senetlerinin kotiiye kullanimini 6nlemek
amaciyla sahiplik bilgisinin takibinin saglanabilmesi i¢in pay sahiplerinin Merkezi Kayit Kurulu-
su’nda kayit altina alinmasindan ibarettir. Kayit altina alinmamis olmasi genel kurula katilim ve
sermaye artirrmindan yararlanma gibi birtakim haklardan yararlanamama sonucunu ortaya ¢ikarsa
da, burada kurucu unsur yok edilmemekte, zilyetlikle devir konusunda bir engel bulunmamaktadir.

Getirilen diizenleme FATF raporu ve mukayeseli hukuk &rnekleriyle uyum igerisindedir™2.

Bu degisikliklerin temel tetikleyicisi, Mali Eylem Gorev Giicii (FATF) diir. FATF, sugtan kaynakla-
nan malvarlig1 degerlerinin aklanmasi ve terdrizmin finansmani suclari ile kitle imha silahlariin
yayilmasinin finansmanina kars1 uluslararasi diizeyde miicadele standartlarinin tespit edilerek idari
ve adli tim aracglarin tlkelerce etkin bir sekilde uygulanmasini temin etmek i¢in olusturulan en
onemli uluslararas1 organlardan biridir ve iilkemiz de bu organin iiyesidir'. Mali Eylem Gérev Giicii
(FATF), iilkeler hakkinda raporlar hazirlamaktadir. Ulkeler de bu raporlara uyumu gerceklestirmek-
tedir?.

* o
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Bu arada belirtmeliyiz ki, asagida inceleyecegimiz bir¢ok iilke de FATF’in raporlar1 ile hamiline
yazili paylarin devri ile ilgili olarak kendi hukuk sistemlerinde degisiklikler yapmislardir.

Calismamizda getirilen diizenlemelerin, sirket isleyisine nasil etki edecegi, Merkezi Kayit Kurulu-
suna bildirimin etkileri ayrintili bir sekilde ele alinacaktir. Hem hiikmiin diizenleme bi¢imi hem de
getirilen hiikiimlerin etkisi ortaya konulacaktir.

Anahtar Kelimeler: Hamiline Yazil1 Pay, Merkezi Kayit Kurulusu, Teroriin Finansmani, Kaydiles-
tirme, Paydan Kaynaklanan Haklarin Donmasi, Mali Eylem Gicti (FTF).
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NEW SYSTEM FOR BEARER SHARES

Prof. Dr. Tekin MEMIS™

In order to prevent financing terrorism and mass destruction weapons, regulations have been made
in the Turkish Commercial Code regarding the tracking of the ownership of bearer shares. In accor-
dance with the work of the Financial Action Task Force (FATF) which Turkey is a member of, bea-
rer shares were removed in some countries, and in others, holders of bearer shares were forced to
register to a securities depository. In Turkey, those who have a bearer share must inform the Central
Securities Depository. Otherwise, they will not be able to use the rights arising from the share.

Keywords: Bearer share, Central Registry Agency, Terrorist Financing, Dematerialization, Freezing
of The Rights Arising from The Share, Financial Action Force (FTF).

Beykent University, Member of Commercial Law Department, memistekin@gmail.com, tekinme-
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Teblig 8.4

ANONIM SIRKETLER ACISINDAN YENI BiR TARTISMA: YONETIM KURULU
UYELIGININ ASKIYA ALINMASI

Dr. Ogr. Uyesi Murat Can ATAKAN”

Yonetim kurulu iiyeligi gegici bir gérev olup cesitli sebeplerle siiresinden 6nce sona ermesi miim-
kiindiir. Baz1 durumlarda yonetim kurulu iiyesi kendi istegiyle gorevinden ayrilirken bazi durumlar-
daysa genel kurulun iradesiyle gorevinden uzaklastirilmaktadir. Her iki durumda da yonetim kurulu
iiyesinin gorevi tamamen son bulmakta ve ilgili iyenin gérevine donebilmesi i¢in genel kurul tara-
findan yeniden se¢ilmesi gerekmektedir.

Yonetim kurulu iiyeliginin son bulmast bircok farkli sekilde gergeklesebilmektedir. Tiirk Ticaret
Kanunu’nun “goérevden alma” baslikli 364. md. hiikkmiine gore, glindemde ilgili bir maddenin bu-
lunmasi ya da giindemde madde olmasa dahi hakli bir sebebin varlig1 halinde, yonetim kurulu iye-
leri genel kurul karariyla gérevden alinabilirler. Benzer bir diizenleme mehaz Alman Hukuku baki-
mindan da s6z konusudur. Alman Anonim Sirketler Kanunu’nun (Aktiengesetz) “yonetim kurulu-
nun atanmasit ve gorevden alinmas1” bashikli § 84/3 diizenlemesine gore, kanunda yazili hakli se-
beplerin varligi halinde yonetim kurulu {iyeleri gérevden alinabilmektedir. Yonetim kurulu tiyesinin
istifa etmesi, gorev siiresinin sona ermesi ve esas sozlesmede yazili sebeplerden birinin gergekles-
mesi de gorevi sona erdiren sebepler arasinda yer almaktadir.

Yonetim kurulu iiyelerinin gérevini sona erdiren sebepler gerek Tiirk Hukuku gerekse Alman Hu-
kuku’nda benzer sekilde diizenlenmistir. Ister yonetim kurulu {iyesinin talebi ister de genel kurulun
iradesiyle olsun, gérevden ayrilan bir {iyenin tekrar gorevine donmesi ancak yeni bir se¢imle miim-
kiindiir. Bir baska deyisle gorevin gecici siireyle askiya alinmasi her iki lilkede de -su an i¢in-
miimkiin degildir. 2020 yilmin son geyreginde Alman hukukugulardan olusan “Stayonboard Insiya-
tifi” (Die Initiative StayOnBoard); yonetim kurulu iiyelerinin hastalik, bakmakla yiikiimlii oldugu
aile bireyleri, annelik ve/veya bebek izni gibi sebeplerle gorevlerinden ayrilmalari yerine bu gérevin
gecici siireyle askiya alinmasini savunmustur. S6z konusu insiyatif tarafindan savunulan “askiya
alma prensibi” calismamiz kapsaminda incelenmis ve sonu¢ kisminda Tiirk Hukuku’na yonelik
somut Onerilere de yer verilmistir.

Anahtar Kelimeler: Yénetim Kurulu Uyeliginin Son Bulmasi, Yénetim Kurulu Uyesini Gérevden
Alma, Yoénetim Kurulu Uyesinin Istifasi, Yonetim Kurulu Uyeliginin Askiya Alinmasi, Stay On
Board Insiyatifi.
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A NEW DISCUSSION FOR JOINT STOCK COMPANIES: SUSPENSION OF BOARD
MEMBERSHIP

Asst. Prof. Murat Can ATAKAN"

Board membership is a temporary duty and it may expire before its term due to various reasons. In
some cases, board member resigns from his duty voluntarily, in other cases, he is dismissed by the
general meeting. In both cases, the duty of the board member is completely terminated and the bo-
ard member must be re-elected by the general meeting in order to return to his duty. In both cases,
the duty of the board member is completely terminated and the relevant member must be re-elected
by the general meeting in order to return to his duty.

Termination of board membership can take place in many different ways. According to the article
364 titled "dismissal" of the Turkish Commercial Code, if there is a relevant topic on the agenda or
even if there is no topic on the agenda, the members of the board of directors may be dismissed by
the decision of the general assembly. There is a similar regulation also in German Law. According
to § 84/3 of the German Joint Stock Companies Law (Aktiengesetz) titled "Appointment and dis-
missal of the board of directors", the members of the board of directors can be dismissed in case of
existence of reasons written in the law. The resignation of the board member, the expiration of
her/his term of office and the realization of one of the reasons stated in the contract are also among
the reasons to terminate the membership of the board of directors.

The reasons for the termination of the duties of the board membership are regulated similarly in
both Turkish and German Law. A member of the board of directors who resigns from his duty or is
dismissed by the general meeting may return to duty again only by a new election. In other words, it
is not possible - for now - to suspend the board membership temporarily in both countries. In the
last quarter of 2020, the "Stayonboard Initiative" (Die Initiative StayOnBoard), consisting of Ger-
man Lawyers, advocated the temporary suspension of this duty instead of dismissing the board
members due to illness, dependent family members, maternity and / or baby leave. The “suspension
principle” defended by the initiative has been examined within the scope of our study and concrete
suggestions are also included in the conclusion section.

Keywords: Termination of Board Membership, Dismissing a Board Member, Resignation of the
Board Member, Suspension of Board Membership, Stay On Board Initiative.
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9. OTURUM

LIMITED SIRKETLER
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Teblig 9.1

LIMITED SIRKET GENEL KURULLARININ FINANSAL TABLOLARIN MUZAKERESI
NEDENIYLE ERTELENMESI

Prof. Dr. Mustafa TOPALOGLU"

TTK m. 420 hiikmiinde finansal tablolar ve buna bagli konularin miizakeresinin ertelenmesi bir
azinlik hakki olarak diizenlenmistir. Hiikiim geregi, finansal tablolarin miizakeresi ve buna bagl
konular, sermayenin onda biri, halka acik sirketlerde ise yirmide birine sahip pay sahiplerinin istemi
izerine, genel kurulun bir karar almasina gerek olmaksizin, toplant1 bagkaninin karariyla bir ay son-
raya birakilir. Ilgili hiikkiim anonim sirketlere ait hiikiimler arasinda diizenlenmis olmakla birlikte
caligmada ifade edilecegi lizere limited sirketler bakimindan da uygulanma alani bulacag kanaatin-
deyiz. Erteleme, finansal tablolarin ve buna bagli konularin miizakeresinin ertelenmesine iliskin
olmakla beraber ilgili hiikiimde ertelenecek olan giindem maddelerinin acik¢a ifade edilmedigi go-
riilmektedir. Bu sebeple ¢calismada, hangi giindem maddelerinin erteleme kapsamina girecegi deger-
lendirilmistir. Hiikiimde erteleme kararinin genel kurul kararina gerek olmaksizin toplant1 baskani
tarafindan verilecegi ongoriilmiistiir. Ancak azinligin erteleme talebi lizerine bagskanin erteleme yet-
kisini kullanmayip konuyu genel kurulda oylatmasi durumlart ile karsilasildigr goriilmiistiir. Bu
durumda alinan kararin akibetinin ne olacagi da caligmada incelenmistir. Erteleme sonucunda bir ay
sonra yapilacak olan yeni genel kurul toplantisinin konusu, azligin erteleme talep ettigi finansal
tablolar ve buna bagl hususlardir. ikinci toplantida finansal tablolarla ilgili itiraza ugrayan hususlar
cevaplandirilir. Hiikiim geregi azligin istemiyle bir defa ertelenen finansal tablolarin miizakeresi,
finansal tablolarin itiraza ugrayan ve tutanaga ge¢cmis bulunan noktalar1 hakkinda, ilgililer tarafin-
dan, diirlist hesap verme Olciisii ilkeleri uyarinca cevap verilmemis olmasi halinde ikinci defa erte-
lenebilir. Boylece finansal tablolarin ve buna bagli konularin miizakeresinin ikinci defa ertelenme
imkani vardir. Ancak hiikiimde toplantinin ikinci kez ertelenmesi, ilgililer tarafindan, diiriist hesap
verme Ol¢isi ilkeleri uyarinca cevap verilmemis olmasi sartina baglanmistir. Calismada, hiikiimde
gecen ve diirlist hesap verme Olgiisii olarak ifade edilen ilkenin anlami iizerinde de durulmustur.
Azligin usuliine uygun olarak finansal tablolarin miizakeresi ve buna bagli konularin goriisiilmesi-
nin ertelenmesi talebine karsilik verilmemesi veya talebe ragmen genel kurulda miizakerelere de-
vam edilerek ertelenmesi talep edilen glindem maddelerine iliskin karar alinmasi halinde kararlarin
akibetinin ne olacagi da ele alinmistir. Son olarak ¢aligmada, kanunen gerekli sartlar1 tasidig1 halde
miizakerelerin ertelenmesi talebinin reddedilerek goriisiilen finansal tablolarla bagli konularla ilgili
alinmis genel kurul kararinin tescili bakimindan ortaya cikabilecek sorunlara yer verilmistir.

Anahtar Kelimeler: Finansal Tablolar, Limited Sirket, Erteleme, Genel Kurul, Azinlik.
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LIMITED COMPANY GENERAL ASSEMBLIES POSTPONEMENT OF FINANCIAL
TABLES DUE TO NEGOTIATION

Prof. Dr. Mustafa TOPALOGLU"

The 420" article of The Turkish Commercial Code states that the financial tables negotiation and
related matters could be left to a month later by the decision of the meeting chairman, without a
general assembly resolution. The only condition needed is a minority shareholder request. Although
the said article is regulated under the part of joint-stock companies; we believe that it can also be
applied to limited companies. Additionally, “the postponement” regulated under the code is not cle-
arly stated in the article. For this reason, in the study, it was evaluated which agenda items would be
included in the content of postponement. The article states that, without the need for a general as-
sembly resolution, a postponement decision will be made by the meeting chairman. In some cases,
however, chairman may not use his/her postponement power and leaves the decision to the general
assembly. In this scenario, what would be the fate of this type of decisions is also examined in the
study. Upon minority shareholders’ request, a second general assembly meeting is held. In this se-
cond meeting, objection matters related to financial tables are answered. The negotiation of the fi-
nancial tables which has been postponed once, upon the request of the minority as per the article,
could be postponed for a second time; if the relevant parties do not respond to the points of the fi-
nancial tables that are objected to and recorded in the minutes, following the principles of fair acco-
untability. However, according to the article, postponement of the meeting for the second time requ-
ires a condition that the relevant parties do not respond by the principles of honest accountability. In
the study, the meaning of the principle stated in the article and expressed as “the measure of fair
accountability” is also emphasized. It was also discussed in this study that what would be the fate of
decisions if there was no response to the minority's request of deferring the negotiation of the finan-
cial tables and discussions of related issues; or the negotiations in the general assembly continued
and made decisions regarding the agenda items requested to be postponed. Lastly, the study inclu-
des the situations that may arise in terms of registration. The general assembly resolution taken re-
garding the issues related to the negotiated financial tables by rejecting the request for postpone-
ment of the negotiations may cause problems although it meets the legal requirements.

Keywords: Financial Tables, Limited Liability Company, Postpone, General Assembly, Minority.
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Teblig 9.2

TURK TICARET KANUNU’NUN LIMITED SIRKETLERE iLiSKIN
HUKUMLERINDEKI EKSIKLIK ve CELISKILER

Prof. Dr. Ahmet TURK"

Sunumda 6zetle, asagidaki hususlara deginilecektir.
A. TERMINOLOJIK BAKIMDAN EKSIKLIK VE CELISKILER

“Sirket so6zlesmesi” terimi yerine, hem anonim ortaklikta hem de limited ortaklikta uygulamada
yerlesen bir terim olarak “anasdzlesme” teriminin kullanilmasi daha dogru olurdu.

Limited ortaklikta yoneticiler i¢in “miidiir” teriminin kullanilmasi karsilikliklara yol acacak nitelik-
te olup, bunun yerine “yonetici/yonetim kurulu” terimleri tercih edilmelidir.

B. ICERIK BAKIMINDAN EKSIKLIiK VE CELISKILER

Payin miras yoluyla gecisinde dngoriilen ret kararinin geriye yiiriimesi diizenlemesi (TTK 596/3)
dogru degildir.

Limited ortaklikta, TTK 493/1°deki gibi sirket sdzlesmesinde hiikiim bulunmasa dahi “devredene,
paylarini, bagvurma anindaki gercek degeriyle, kendi veya diger pay sahipleri ya da {igiincii kisiler
hesabina almay1 onererek onay istemini reddetme” imkanin Ongoriilmemesi hatalidir. Zira sirket
sOzlesmesine konacak bir hiikiimle devir tamamen serbest birakildiginda devre engel olabilecek
hicbir yasal dayanak kalmamaktadir.

Payin devrinin sirket sdzlesmesi ile yasaklanmasi veya genel kurulca reddi halinde ortaga taninan
cikma hakkinin (TTK 595/5) nasil kullanilacagi, ortagin tek tarafli irade beyaniyla m1 yoksa dava
acilarak mi1 kullanilacag: belirsizdir.

TTK 603’te ek 6deme ylikiimliiliigiiniin yerine getirilmesi bakimindan getirilen “sirket esas serma-
yesi ile kanuni yedek akgeler toplaminin sirketin zararini kargilayamamas1™ sart1 kural olarak yillik
bilangodaki borca batiklig1 ifade etmekte olup, bunun yerine “sermaye kayb1” veya “esas sermaye-
nin karsiliks1z kalmas1” 6l¢iisiiniin esas alinmast daha dogru olur.

Nitelikli toplant1 ve karar nisaplarina iliskin TTK 621 ile TTK 589 c¢eliski halinde oldugu gibi, daha
agir nisap (cifte engel) ongdrdiigili ifade edilen TTK 621°deki nisap TTK 589’dan daha hafiftir. En
dogrusu TTK 621°de sirket sozlesmesi degisikligini gerektirmeyen onemli kararlara yer verilmesi-
dir.

Oy hakkinda imtiyazin, 6zellikle imtiyazin yasal sinirlarinin anonim ortakliktan farkli diizenlenme-
sinin (TTK 618/2) hakl1 bir gerekcesi yoktur.

Oy hakkinda imtiyazin etkisizlestigi hallerin anonim ortakliktan farkli diizenlenmesinin (TTK
618/3) hakli bir gerekgesi yoktur.

Oy hakkinda imtiyazin sirket sozlesmesi sonradan degistirilerek 6ngoriilmesindeki nisap (TTK 621)
cok hafiftir.

Dokuz Eyliil Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Baskani, ahmettr66@gmail.com, OR-
CID: 0000-0002-8026-3673.
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Oy hakkindan yoksunluk bakimindan anonim ortakliklardakinden farkli diizenlemenin (TTK 619)
nedeni anlagilamamaktadir.

Rekabet yasagina iliskin diizenleme (TTK 626/2) 6zellikle sirketin kullanabilecegi alternatif haklari
diizenlemedigi i¢in eksiktir.

Miidiirlerin 6zen borcu bakimindan anonim ortakliktan (TTK 369) farkli bir 6l¢iit getirilmesi (TTK
626/1) dogru degildir.

Iskat prosediiriiniin agikca diizenlenmemesi hatalidir. Limited ortaklikta hamiline yazili pay olma-
digindan 1skat prosediiriinde ilana gerek olmamalidir.

Cikma ve ¢ikarma halinde ayrilma payinin muacceliyetine iliskin diizenleme (TTK 642/1) karsisin-
da mahkemenin bu davalarda karar verirken nasil hiikiim kuracagi agik degildir.

Anahtar Kelimeler: Limited Ortaklik, Sirket Sozlesmesi, Pay, Payin Devri, Oyda Imtiyaz.
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DEFICIENCIES AND CONTRADICTIONS IN THE PROVISIONS OF THE TURKISH
COMMERCIAL CODE REGARDING LIMITED COMPANIES

Prof. Dr. Ahmet TURK"

TITLES OF THE ISSUES TO BE EXAMINED
A. DEFICIENCIES AND CONTRADICTIONS IN TERMS OF TERMINOLOGICAL

1. It would be more proper to use the term “main agreement” as a term that has been established in
practice both in joint stock companies and limited companies, instead of the term “company
agreement”

2. The use of the term "manager" for directors in limited company may cause confusions. Instead of
that term, “director/ board of directors” should be preferred.

a. Its not proper to use the term “Obligations of additional fulfillment” (TCC 606) in limited
company, while using the term “Secondary obligations” (TCC 480/4) in joint stock company.

B. DEFICIENCIES AND CONTRADITIONS IN TERMS OF CONTENT

1. The legal nature of share and the provisions of it in the TCC almost as same as the payment
concept in the joint stock company. In our opinion, mentioning the term of "Share capital consist of
shareholders' share." instead of the term of "Capital share divided into shares." In TCC, is in
accordance with the regulation in oTCC; but does not comply with the TCC.

2. The retroactive regulation of the rejection decision (TCC 596/3) in the transfer of the share by
inheritance is not proper.

3. TCC 595/6 says, “Providing that consent to the assignment may be refused if there is doubt that
obligations under the articles of association to make additional financial or material contributions
will be fulfilled and security requested by the company is not provided”. However, just as in a joint
stock company, the right to refrain from approving should have been granted to the general meeting
in case of doubt that the capital commitment was fulfilled by the transferee. Likewise, it is also
wrong for a limited company to not foresee the opportunity to "reject the approval request by
proposing to the transferee to take their shares to their own or other shareholders or third parties
account with their real value at the time of application", as in TCC 493/1, even if there is no
provision in the company contract. Because, if the transfer completely released with a provision to
be placed in the articles of association, there will be no legal basis that can prevent the transfer. It is
possible that these issues will be overlooked when the transfer is released.

4. It is unclear how the right to resign (TCC 595/5) granted to the shareholder, whether the share
holder’s right to resign will be used by unilateral declaration of will or by filing a case, in the event
that the transfer of the share is prohibited by the articles of association or the general meeting is
rejected.

5. As arule, the condition of "the sum of the company's share capital and legal reserves cannot meet
the loss of the company" imposed in terms of fulfilling the additional financial contribution in TCC
603, refers to the insolvency (Over-Indebtedness) in the annual balance sheet. But instead of that, it

Head of the Commercial Law Department of the Faculty of Law of Dokuz Eylul University, ah-
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would be more appropriate to take the measure of "loss of capital" or "lack of share capital" as a
basis.

6. As in the case of contradiction between TCC 621 and TCC 589 regarding qualified meeting and
decision quorums, quorum in TCC 621, which is stated to stipulate a higher quorum(double
obstacle), is lighter than TCC 589. It is best to include important decisions in TCC 621 that do not
require a change in the company contract. It is best to include important decisions in TCC 621 that
do not require a change in the articles of association.

7. There is no justification for the arrangement of privilege in voting, especially legal limits of the
privilege different from that of a joint stock company (TCC 618/2).

8. There is no justification for the different arrangement of the cases where the voting privilege
becomes ineffective. (TCC 618/3)

9. The quorum (TCC 621) in the prediction of voting privileges by changing the company
agreement afterwards is very slight.

10. The reason for the regulation of deprivation of voting different from that of joint stock
companies is not understood. (TCC 619)

11. The regulation on the prohibition of competition is incomplete, especially since it does not
regulate alternative rights that the company can use. (TCC 626/2)

12. It is not proper to set a different criterion (TTK 626/1) than a joint stock company (TCC 369) in
terms of the duty of care of managers.

13. It is wrong that the foreclosure procedure is not clearly regulated. Since there is no bearer share
in a limited company, no announcement is required in the foreclosure procedure. This deficiency
resulted from the abolition of the condition that the first form of the code which says "share holders
must bring all of the cash capital before the establishment".

14. It is wrong not to count by analogy in terms of resign, exclusion and rightful dissolution of the
company. It is also wrong to have to apply the provisions on collective company by analogy in this
respect as in the past. Because the limited company is essentially a capital company.

15. It 1s not clear how the court will make a ruling in these cases against the regulation on the
maturity of the exit share in case of resign and exclusion (TCC 642/1).

Keywords: Limited Company, Company Agreement, Share, Transfer of The Share, Privilege in
Voting.
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Teblig 9.3

LIMITED SIRKET SOZLESMESINDE YER ALAN “BELiRLI MUDURLER KURULU
KARARLARININ veya MUNFERIT SORUNLARIN GENEL KURUL ONAYINA
SUNULMASI ZORUNLULUGU GETIiREN” HUKUMLERIN DEGERLENDIRILMESi

Dr. Ogr. Uyesi Hanife DOGRUSOZ KOSUT"

Limited sirket sozlesmesi, esnek bir yapiya sahiptir. Anonim sirket esas sézlesmesine yazilmasi
mimkiin olmayan pek ¢ok kaydin, limited sirket s6zlesmesine yazilmasi miimkiindiir. Bu istisnai
diizenlemelerden biri de, TTK m. 625/2°de yer alan “muiidiirlerin aldig: belirli kararlar: ve miinferit
sorunlart GK’nin onayina sunmalart geregi ongéren” sirket sozlesmesi hiikiimleridir. S6z konusu
hiikiim TTK m. 616/1 ve TTK m. 625/1 ile benimsenen genel kurul ile miidiirler arasindaki “islev-
ler ayrilig1” ilkesini de bir anlamda bozmaktadir. Bu hiikiimle kanun koyucu limited sirketlerin es-
nek ve kisisel yapisiyla uyumlu olabilmek i¢in, kasith olarak asir1 kat1 bir kuvvetler ayrilig: ilkesini
uygulamak istememistir. Hiikkiim mehaz OR Art. 811’den farkli kaleme alinmistir. TTK m.
625/2’nin lafzindan sirket s6zlesmesinde yer alacak kaydin, miidiirlerin belirli kararlarinin genel
kurula sunulmasi konusunda “zorunluluk” icermesi gerektigi sonucuna ulasilmaktadir. Ancak kana-
atime gore, miidiirlerin miinferit sorunlar1 genel kurul onayma sunabileceklerine iliskin sirket soz-
lesmesi kayitlar1 da gecerli olacaktir. Hiikiim Tiirk Hukukunda ¢ok fazla ele alinmamakla birlikte,
Isvigre Hukukunda OR Art. 811 ¢ok farkl1 agilardan genis tartismalarin merkezinde bulunmaktadir.
Bu tartismali konulardan ilki, hiitkmiin kapsamina dahil edilebilecek miidiirler kurulu kararlar1 ko-
nusunda maddede bir aciklik bulunmadigindan, miidiirlerin devredilmez ve vazgecilmez nitelikteki
kararlarin da hiikmiin kapsamina dahil olup olmadig1 meselesidir. Isvigre Hukukunda agirhikli gé-
riis, GK onayina sunulmasinin zorunlu oldugu kararlarin “somut ve kesin” olarak belirlenmesi sar-
tiyla, miidiirler kuruluna ait devredilebilen/devredilemeyen, vazgegilebilen/vazgegilemeyen tiim
kararlarin OR Art. 811 kapsaminda degerlendirilebilecegi yoniinde olmasina ragmen kanaatimce
TTK m. 625/1°de “yonetimle ilgili temel kararlar” oldugundan, TTK m. 625/2 kapsaminda deger-
lendirilemez. Diger taraftan genel kurulun onayina sunulan midiirler kurulu kararin1 degistirerek
onaylama yetkisinin bulunup bulunmadigi, genel kurulun onay kararinin “ibra”, ret karariin ise
“veto” anlamina gelip gelmedigi, bu anlamda onay kararinin miidiirlerin sorumluluklarina etkisi,
benzer sekilde olumlu oy vererek kararin onaylanmasini saglayan ortaklarin “fiili organ” olarak
kabul edilip edilmeyecekleri, nihayet genel kurulun onay veya ret kararinin dis iliskide tigiincii kisi-
ler acisindan etkileri konunun diger tartismali ve 6nemli noktalaridir. Bu ¢alismada tiim bu 6nemli
hukuki sorunlar ele alinarak, ¢dziim onerileri sunulmaya calisilmistir.

Anahtar Kelimeler: Islevler Ayriligi, Genel Kurul Onay Zorunlulugu, Miidiirlerin ve Ortaklarin
Sorumlulugu, Miidiirlerin Temsil Yetkisi.
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REVIEW OF REGULATIONS “THE MANAGING DIRECTOR’S CERTAIN DECISIONS
OR INDIVIDUAL MATTERS WHICH HAVE TO BE SUBMITED FOR APPROVAL OF
GENERAL MEETING” THAT TAKE PLACE AT THE LIMITED LIABILITY
COMPANY’S ARTICLE OF ASSOSIATION

Dr. Ogr. Uyesi Hanife DOGRUSOZ KOSUT"

On the contrary of company limited by shares (joint-stock company) is possible for many
conditional regulations that can be take place in the article of assosiation of limited liability
company because of it’s flexible structure. As a exceptional regulation TCC Art. 625/2 breaks
"division of functions™ principle which is very important and main rule of Company Law. By the
way of TCC Art. 625/2, the legislator don’t want to intentionally strictly apply “division of
functions” principle in order to be compatible with the flexible and individual structure of limited
liability companies. TCC Art. 625/2 originally grounds on OR Art 811 but has very differencies in
many respects. In the respect of literal of TCC Art. 625/2 has to be concluded that the provision of
article of assosiation should contain an "obligation™ to appoval to the general meeting. OR Art 811
has taken a center point of broad discussions from many different ways by the Swiss literature. The
first of these controversial issues is the question of whether the decisions of managing directors
which are not transferable and inalienable, are also covered by the provision, since there is no
specificity in the TCC Art. 625/2. In accordance with the Swiss literature, all "concrete and
definite™ decisions of the managing of directors that are to be submitted to the approval of the GM.
On the other hand, whether the GM has the authority to approve by changing the decision of the
managing directors which submitted to the approval of the GM, whether the approval decision of
the GM means "release” and the decline means "veto", the effect of the approval on the
responsibilities of the directors, the affirmative vote of the company members who ensure the
approval of the decision whether they could be accepted as "de facto organ” and finally,the effects
of the approval or decline of the GM on third parties are other controversial and important points of
the issue. In this study, all these legal problems have been discussed and solutions have been
proposed.

Keywords: Division of Functions, Obligation of General Meeting Approval, Responsibility of
Managers and Company Members, Representation Authority of Managers.
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Teblig 9.4

IKi ORTAKLI LIMITED SIRKETLERDE HAKLI SEBEPLE ORTAKLIKTAN CIKARMA
DAVASI iCIN ALINACAK GENEL KURUL KARARININ TABi OLDUGU NiSABIN
YARGITAY KARARLARI ISIGINDA DEGERLENDIRILMESI

Dr. Ismail TURKYILMAZ" - Arb. Av. Fulya ALTUNEZEN"*

Limited sirket ortaklar1 arasindaki iliski, anonim sirketin ortaklar1 arasindaki iliskiden farklidir. Bu
iliskide yalnizca sermaye degil, ortaklarin kisilikleri de 6nem arz etmektedir. Ortaklar arasindaki
giiven iligkisi 6n plandadir. Sirketin amacina ulagsmasini engelleyen veya zorlastiran, ortakligi tehli-
keye sokan ortagin, ortakliktan ¢ikarilmasini talep etme imkaninin ortakliga taninmasi, ortakligin
devaminin saglanmasi ve korunmasi i¢in gereklidir. Nitekim TTK m. 640/3 limited sirkete, hakl
sebeplerin varlig1 halinde ortagin ortakliktan ¢ikarilmasint mahkemeden talep etme imkani tanimak-
tadir. TTK m. 640/3 uyarinca ortagin ortakliktan ¢ikarilmasi i¢in ii¢ kosul aranmaktadir: Genel ku-
rul karari, hakli sebebin varligi, mahkeme karari.

Sirketin, hakli sebepler nedeniyle bir ortagin ortakliktan ¢ikarilmasini mahkemeden talep edebilme-
si icin genel kurul karar1 almas1 zorunludur. TTK’da 6ngdriilen nisaplara uygun olarak alinmis ge-
nel kurul karariin varlig1 dava sart1 olup, hakim tarafindan resen gozetilmesi gerekmektedir. Limi-
ted sirket genel kurulu tarafindan bir ortagin hakli sebeple sirketten ¢ikarilmasi i¢in mahkemeye
basvuru yapilmasi yoniinde karar alinmasi TTK m. 621/1,h kapsaminda 6nemli kararlardan biri
olarak sayilmistir. Genel kurul karar1t TTK m. 621/1°de belirtilen agirlastirilmis yetersayilara tabidir.
Bu kapsamda genel kurul kararinin “...temsil edilen oylarin en az iicte ikisinin ve oy hakki bulunan
esas sermayenin tamaminin salt gogunlugunun bir arada bulunmasi...” sartin1 saglamasi gerekmek-
tedir.

Ogretide; TTK m. 621/1°de 6ngdriilen nisabi toplant ve karar yetersayist ayrimi yaparak degerlen-
diren goriisler bulunmakla beraber, herhangi bir ayrim yapmadan dogrudan ¢ifte cogunluk aranmasi
gerektigini belirten goriisler de bulunmaktadir. Yetersayilar oy hakki ve esas sermaye pay1 eksenin-
de belirlenmesine ragmen; giincel tarihli baz1 Yargitay kararlarinda iki ortakli limited sirketlerde
genel kurulda her iki ortagin da ayn1 yonde oy kullanmasi gerektigi belirtilmistir.

Tebligimizde, limited sirketlerde bir ortagin ortakliktan ¢ikarilmasi i¢in mahkemeye bagvurulmasina
dair almacak genel kurul karari bakimindan 6ngoriilen nisap, 6gretide ileri siiriilen goriisler gerge-
vesinde agiklanacaktir. Ayrica, iki ortakli limited sirketler bakimindan ortakliktan ¢ikarma davasi
icin alinacak genel kurul kararmin islevi ve ¢ikarilmak istenen ortagin oy hakki bulunup bulunma-
dig1 hususu tartisilacaktir. Son olarak, giincel Yargitay uygulamalar elestirel bir bakis agisiyla de-
gerlendirilecek ve kararlarin ortaya ¢ikardigi sorunlar ele alinacaktir.

Anahtar Kelimeler: Hakli Sebeple Ortakliktan Cikarma Davalari, Iki Ortakli Limited Sirketler,
Genel Kurul Karar1, Agirlastirilmis Yeter Say1, Yargitay Kararlari.
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AN EVALUATION OF THE QUORUM REGARDING THE GENERAL ASSEMBLY
RESOLUTIONS OF LIMITED LIABILITY COMPANIES WITH TWO SHAREHOLDERS
RENDERED FOR LAWSUITS TO DISMISS A SHAREHOLDER DUE TO JUSTIFIABLE
REASONS IN THE LIGHT OF THE SUPREME COURT DECISIONS

Dr. Ismail TURKYILMAZ" - Med. Att. Fulya ALTUNEZEN™

The relation between the shareholders of a limited liability company differs from the relation
between the shareholders of a joint stock company. In this relation, not only the capital but also the
personality of the shareholders is essential. Therefore, enabling the company to demand the
dismissal of a shareholder who prevents or obstructs the company from reaching its goal or
endangers the company is necessary for the maintenance and protection of the company. There are
three requirements for the dismissal of a shareholder in accordance with the Article 640/3 of TCC:
general assembly resolution, justifiable reason, court decision.

It is mandatory to render a general assembly for the company to apply to court for dismissal of a
shareholder due to justifiable reasons. Existence of a general assembly resolution which is rendered
in accordance with the quorums stipulated under the TCC is a procedural requirement and the judge
must take it into consideration ex officio. Pursuant to the Article 621/1,h of the TCC, the resolution
which will be rendered to present a case for the dismissal of a shareholder for justifiable reasons by
the general assembly of a limited liability company is deemed as one of the important resolutions.

There are opinions in the doctrine which distinguish the quorum stipulated under the Article 621/1
of the TCC as meeting and decision quorum. On the other hand, there are opinions which do not
distinguish the quorum as meeting and decision quorums and consider it as a double quorum.

In our declaration, the quorum for general assembly resolution rendered by a limited liability
company regarding presenting a case for dismissal of a shareholder for justifiable reasons will be
explained considering the opinions suggested in the doctrine. Finally, the recent implementations of
the Supreme Court will be evaluated from a critical point of view and the problems raised by the
decisions will be discussed.

Keywords: Lawsuits for the Dismissal of a Shareholder Due to Justifiable Reasons, Limited
Liability Companies with Two Shareholders, General Assembly Resolution, Aggravated Quorums,
Decisions of the Supreme Court.
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Teblig 10.1

«GORULDUGUNDE ODENECEK» POLICE ve BONOLARDA iBRAZ ve ZAMANASIMI
SURESININ BASLANGICI ile ILGILI BAZI SORUNLAR ve GORUSLER

Dr. Ogr. Uyesi Tamer BOZKURT"

Vade kaydi tasimayan her bono ve polige, “goriildiigiinde 6denecek” sayilir (TTK m. 777/2). Bu tiir
bir polige/bononun, diizenleme tarihinden itibaren bir yil i¢inde diizenleyene/kabul eden muhataba
O0denmek tizere ibraz edilmesi gerekir (TTK m. 704). Aksi takdirde tiim bagvuru haklar diiser (TTK
m. 730/1-a). Goriildiigiinde 6denecek bonolarda vade, “ibraz” sayesinde ortaya ¢ikmaktadir. Bu
andan itibaren de ii¢ yillik zamanasimu siiresi islemeye baslamaktadir. Bonoda diizenleyen asli borg-
lu oldugu icin, bagvuru haklar1 diigse bile, kendisi vadeden itibaren ii¢ yil boyunca sorumlu olmaya
devam eder (TTK m. 749/1). Ancak bono, bir yil iginde ddenmek {izere ibraz edilmediginde, sene-
din “goriilmesi”, dolayisi ile borcun muaccel olmasi; bundan sonra da asil borglu i¢in ii¢ yillik za-
managimi siiresinin baslamasi miimkiin olmayacaktir. Tam bu noktada, 6gretide ve yargi uygulama-
sinda bdyle bir bonoda ii¢ yillik zamanasimai siiresinin, bir yillik ibraz siiresinin “bitimi” ile baslaya-
cagl savunulmakta ve bir yilin son giinii adeta “vade” olarak goriilmektedir. Bu goriisiin arkasinda
da “goriildiigiinden belli siire sonra 6denecek poligelere (ve bonolara) uygulanacak olan TTK m.
705 hikkmii “kiyasen” uygulanmakta; bir yilin son giiniiniin “goriilme tarihi” sayilacag: ifade edil-
mektedir. Bonoyu ibraz etmeyerek borcun muaccel olmasini engelleyen bir “hamil” i¢in, zamana-
sim1 siiresinin baglangicinin bir yilin son giinii olarak belirlenmesinin, kendisi i¢in adeta bir “6dil”
oldugunun ve zamanagimu siiresinin bir yil daha uzadiginin géz ardi edilmemesi gerekir. Bu, “kim-
senin kendi kusuruna dayanarak bir hak iddia edemeyecegi seklinde beliren evrensel hukuk ilkesi
ile de ¢elistigi gibi, zamanagimi siiresinin “bir yilin son giinii + ii¢ y1l” seklinde dort yila kadar
uzamasina neden olmaktadir. Bu durumda ¢6ziim olarak bir yilin son giinii degil, aksine senedin
diizenleme tarihinin esas alinmasinin daha dogru olacagi kanaatindeyiz.

Anahtar Kelimeler: Bono, Goériildiigiinde Odenecek Bono, Gériildiigiinde Odenecek Polige, Za-
manasimi Siiresi, Zamanasimi Siiresinin Baglangici.
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SOME ISSUES AND OPINIONS CONCERNING COMMENCEMENT OF
PRESENTATION AND STATUTE OF LIMITATIONS PERIOD AT «SIGHT » BILL OF
EXCHANGE AND PROMISSORY NOTES

Asst. Prof. Tamer BOZKURT”

Each promissory note and bill of exchange not bearing maturity provision is deemed to be “sight”
(TCC Art. 777/2). Such a bill of exchange/ promissory note must be presented to the drawer/ the
acceptor within one year following its issuance date in order to be paid (TCC Art. 704). Otherwise
all rights of recourse shall be forfeited (TCC Art. 730/1-a). The maturity at sight promissory notes
arises by means of “presentation”. The statute of limitation period of three years shall start to run
from this moment. However, in case where a promissory note is not presented to be paid within one
year, the “appearance” of the bill, therefore the debt’s becoming due; and then for the
commencement of the statute of limitation period of three years for the main debtor will not be
possible. Exactly at this point, at the doctrine and jurisdiction practice it is argued that at such a
promissory note the statute of limitation period of three years will commence with the “expiration”
of the presentation term of one year and the last day of one year is almost considered as “maturity”.
Behind this point of view the provision of TCC Art. 705 to be applied to “a specified after sight bill
of exchange (and promissory notes) is applied “by analogy”; it is expressed that the last day of a
year shall be considered as “appearance date”. The fact that specifying the commencement of the
statute of limitation as the last day of a year for a “holder” preventing the debt from becoming due
by not presenting the promissory note is a “reward” for himself and statute of limitation is extended
for another year should not be disregarded. This contradicts with the universal law principle of “no
one can allege a right by depending on his own fault, also gives rise to the extension of statute of
limitation up to four years as “last day of a year + three years”. In this case we think as a solution it
is right to take the issuance date of the bill into basis instead of the last day of a year.

Keywords: Promissory Note, A Sight Promissory Note, A Sight Bill, Period of Limitation, The
Beginning of Period of Limitation.
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Teblig 10.2

ELEKTRONIK CEK ve BONO KANUNU TEKLIFI iLE YAPILMASI PLANLANAN
DUZENLEMELERE DAIR DUSUNCELER

Dr. Ogr. Uyesi Mete TEVETOGLU"

Cek ve bono, ticaret hayatinda en ¢ok kullanilan kambiyo senetleridir. Bu senetler kredi pazarinda
da énemli bir yer ve hacme sahiptir. Ote yandan ¢ek ve bononun tabi oldugu yasal diizenlemelerin
temeli oldukc¢a eskiye dayanmaktadir. Bu sebeple, ¢ek ve bononun degisen ve gelisen ticaret haya-
tinin ve teknolojinin gerekleriyle uyumlu hale getirilmesi ihtiyaci ortaya ¢ikmistir. Cek ve bononun
giiniimiiziin ihtiyaglarina, degisen mevzuata uyumlu hale getirilmesi, ¢ek ve bonoda sahteciligin
ontline gecilmesi, kayit disiligin 6nlenmesi temel gerekgeleriyle Ticaret Bakanligi tarafindan hazir-
lanan Elektronik Cek ve Bono Kanun Teklifi, ¢cek ve bonoya dair 6nemli degisiklikler 6ngormekte-
dir. Bu diizenlemeler, ¢ek ve bono kullanimini ve ticaret hayatin1 derinden etkileyecek, elektronik-
lesmis ¢ek ve bonoyu kullanima sunacaktir. Bu makalede, {izerinde uzun zamandir ¢alisilan ve artik
son haline ulasmis oldugu goriilen Kanun Teklifi ile getirilmesi planlanan diizenlemeler, bunlarin
ve gerekcelerinin daha iyi anlasilmasi ve analiz edilmesi amaciyla hem teknolojik 6zelliklerinin
hem de ¢ek ve bononun tabi olduklari esaslarin 1518inda ele alinarak degerlendirilecektir.

Anahtar Kelimeler: Kambiyo Senedi, Cek, Bono, Elektronik Cek, Elektronik Bono
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EVALUATIONS REGARDING THE ARRANGEMENTS PLANNED TO BE DONE WITH
THE ELECTRONIC CHECK AND BILLS LAW OFFER

Asst. Prof. Mete TEVETOGLU Ph.D"

Checks and bills are the most used bills of exchange in business life. These securities also have an
important place and volume in the loan market. On the other hand, the basis of the legal regulations
governing checks and bills is very old. For this reason, the need to adapt checks and bills to the
needs of the changing and developing trade life and technology has emerged. The Electronic Check
and Bills Law Proposal prepared by the Ministry of Commerce for the main reasons of adapting
checks and bills to today's needs, changing legislation, preventing counterfeiting of checks and
bills, preventing informality, anticipates important changes regarding checks and bills. These
regulations will deeply affect the use of checks and bills and trade life, and will make electronicized
checks and bills available. In this article, the regulations planned to be brought by the Law
Proposal, which has been worked on for a long time and are now in its final form, will be evaluated
in the light of both their technological features and the principles to which the checks and bills are
subject, in order to better understand and analyze them and their reasons.

Key Words: Bills of Exchange, Check, Bond, Electronic Check, Electronic Bills
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Teblig 10.3

KiSISEL VERILERIN KORUMASI KANUNU BAKIMINDAN KAREKODLU CEKLERIN
DEGERLENDIRILMESI

Ogr. Gor. Dr. Seda SEYMAN"

6728 sayil1 Kanun ile TTK’nin ¢ekte bulunmasi gereken unsurlar1 diizenleyen 780’inci maddesinin
I’inci fikrasina h bendi olarak karekod ibaresi eklenmis ve yine TTK’ya eklenen gecici 11’inci
madde ile 01.01.2017 tarihinden itibaren yurt i¢indeki bankalarca basilacak ¢eklerde karekodun
bulunmasi zorunlu hale getirilmistir. Bu hususta Ceklerde Karekod Uygulamasina iliskin Teblig
(Teblig) yayinlanarak ¢eklerde karekod uygulanmasina iligskin usul ve esaslar diizenlenmistir. Kare-
kodlu ¢eklere imkan taninmasinin sebebi olarak, 6728 sayilt Kanun’un gerekgesinde piyasada ¢eke
duyulan giivenin artirilmasi ve karsiliksiz ¢ekin engellenmesinin amaglandigt ve lehtarin karekod
araciligtyla, o ¢ek hesabi sahibine ait piyasada bulunan ¢ek adedi ve bunlarin tutarlar1 hakkinda
bilgi sahibi olacag1 ve bdylece ¢eki kabul edip etmemek hususunda kanaat olusmasinin saglanacagi
ifade edilmistir.

Tebligin 3’lincli maddesine gore karekod, ¢ekin unsurlarindan olan ve cek iizerine kare veya dik-
dortgen olarak basilabilen, TTK’ nin 780’inci maddesinin ikinci fikrasinda ve bu Tebligde sayilan
diger bilgilere erigilmesine ve bunlarin raporlanmasina olanak saglayan iki boyutlu barkodu ifade
eder. Karekodun taratilmasi ile ulagilabilecek bilgilerin ¢ek hesabi sahibi ya da cirantanin rizasi
aranmaksizin ligiincii kisilerin erisimine sunulacagi hem TTK’nin 780’inci maddesinde hem de Teb-
ligin 4’lincii maddesinde belirtilmistir.

Hal boyle olmakla birlikte, Kisisel Verilerin Korunmasi1 Kanunu uyarinca kisisel verilerin ilgili kisi-
nin acik rizast olmaksizin islenemeyecegi esast benimsenmis ancak kanunda acik¢a ongoriilmiis
olan durumlarda kisinin agik rizasi aranmaksizin kisisel verilerin iglenmesinin miimkiin olacagi
belirtilmistir. Iste bu noktada karekod uygulamasi nedeniyle ¢ek hesabi sahiplerinin yahut cirantanin
rizas1 aranmaksizin veriler liglincli kisilerin erisimine agildigindan, uygulamanin kisisel verilerin
korunmas1 kapsaminda uyulmasi zorunlu ilkeler arasinda yer alan islendikleri amacgla baglantili,
sinirl1 ve Ol¢iilii olma esaslar1 bakimindan incelenmesi gerekir. Calismamizda, c¢eklerde bulunan
karekod uygulamas1 Kisisel Verilerin Korunmasi Kanunu bakimindan degerlendirilecek ve uygula-
ma kapsaminda paylasilan verilerin kapsaminin daraltilip genigletilmesi hususu tartigilacaktir.

Anahtar Kelimeler: Kisisel Verilerin Korunmasi, Karekodlu Cek, Tiirk Ticaret Kanunu, Ceklerde
Karekod Uygulamasina Iliskin Teblig, Kisisel Verilerin Korunmasi Kanunu.
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EVALUATION OF QR CODE CHECKS IN TERMS OF PERSONAL DATA PROTECTION
LAW

Teaching Assistant Dr. Seda SEYMAN"

Article 780/1 of the TCC, which regulates the mandatory components of check, has been amended
with the law No. 6728 and the Quick Response Code (QRC) requirement is added. With the
provisional article 11 of the TCC, it has been made mandatory to have a QR Code on checks to be
printed by domestic banks as of 01.01.2017. In line with these provisions, the Communiqué on the
Application of QR Code on Checks (Communiqué) was published in which the procedures and
principles regarding the application of QR Code on checks is regulated. The reason for enabling
checks with QR Code is stated in the preamble of the Law numbered 6728 as to increase the
confidence in the check in the market and to prevent the bounced checks and through the QR Code,
the creditor will have information about the number of checks in the market issued by the drawer
and their amounts, which will facilitate to decide whether to accept the check or not.

According to Article 3 of the Communiqué, QR Code is the two-dimensional barcode, which is one
of the elements of the check and can be printed as a square or rectangle on a check, allowing access
to and reporting of information listed in the second paragraph of Article 780 of the TCC and in the
Communiqué. It is stated in both Article 780 of the TCC and Article 4 of the Communiqué that the
information that can be accessed by scanning the QR Code will be made available to third parties
without the consent of the check account holder or endorser.

However, Personal Data Protection Law, adoped the principle of explicit consent of the data subject
but one of the exceptions to this rule is when expressly provided for by the laws. At this point, since
personal data is made available to third parties without the consent of drawers or endorsers due to
the QR code application, its conformance with the mandatory principles within the scope of
personal data protecting such as being related, limited and proportionate to the purpose of
processing, should be examined. In this study, the application of QR Code on checks will be
evaluated in terms of personal data protection law, and whether there is a need to diminishor expand
the scope of the shared data within the scope of the QR Code application will be discussed.

Keywords: Protection of Personal Data, QR Code Checks, Turkish Commercial Code,
Communiqué on the Application of QR Code in Checks, Personal Data Protection Law.
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Teblig 11.2

ENSTITU YAT KLOZLARI DOGRULTUSUNDA TEKNE SiGORTALARIYLA ILGILI
BAZI SORUNLAR

Dr. Ogr. Uyesi Banu BOZKURT”

Deniz sigortalar1 ¢esitli sekillerde ortaya ¢ikmaktadir. Bir yandan yiik ve navluna gelen zarar ile
gemi adamlariin fiilleri dolayisiyla ortaya ¢ikan zararlar1 karsilamak {izere ortaya ¢ikan sorumlu-
luk sigortalar1; 6te yandan da konumuzu tegkil eden enstitii yat klozlarinin da dahil oldugu tekneye
gelen zararlar bertaraf etmek iizere olusturulmus mal sigortalar1 seklinde bir temel ayrim yapilabi-
lir.

Bu dogrultuda enstitii yat klozlarinda giivence altina alinan menfaate baktigimizda bunun tekneyi
giivence altina almak amaciyla olusturulmus olan sigorta soézlesmesi tiirii oldugu anlasilmaktadir.
TTK anlaminda mal sigortalarinin bir tiirii olarak karsimiza ¢ikan bu klozlarin uygulamasinda son
zamanlarda cesitli Yargitay kararlarinda birtakim sorunlar tetkik edilmistir.

Enstitii yat klozlarinin uygulanmasinda siklikla sorun yaratan hususlardan birisini 16. maddede dii-
zenlenen Onarllmamis Hasar ile 17. maddede diizenlenen Hiikkmi Tam Ziya kavramlarinin hangi
hallerde uygulama alan1 bulacagi sorusu olusturmaktadir. Burada iki kavrami kisaca acgiklamak ge-
rekirse; gemiye gelen zarar sonucunda geminin piyasa degerinde bir azalma varsa bu onarilmamis
hasar olarak sigortacinin sorumlulugu kapsaminda olacakken geminin eski durumuna getirilmesi
ve/veya onarimi i¢in yapilmasi gereken masraf onarilmis geminin degerini astyorsa hiikmi tam ziya
s0z konusu olacaktir. Yargitay HGK 2019/1071 K. sayili karar1 her ne kadar asil tartisma konusu
olarak hiikkmi tam ziya ve onarilmamis hasar hususunu ele almamais ise de; hiikmi tam ziya madde-
sinin uygulanma sekli ile bu halde onarilmamis hasarin s6z konusu olup olmayacag: hususuna acik-
lik getirmistir.

Enstitii yat klozlarinda bir baska uyusmazlik konusunu ise 9.2.1.4. maddedeki hirsizlik klozu ile
21.2. maddedeki zorla tutma, el koyma klozlarinin 6zellikle yasadist gogmen kagakciligimin soz
konusu oldugu uyusmazliklarda ne zaman ve hangi sartlarla uygulama alani1 bulacagi olusturmakta-
dir. Bu konuya da Yargitay 11. HD vermis oldugu ¢esitli kararlariyla ¢6ziim getirmistir.

Bu agiklamalar 1s181inda iste bu ¢calismanin konusunu, Yargitay kararlar1 1s1ginda bir yandan hiikmi
tam ziya ve onarilmamis hasar klozlar1 arasindaki baglantiy1 degerlendirmek; diger yandan ise ya-
sadist gocmen kacakeiligt durumunda hirsizlik klozunun mu yoksa zorla tutma, el koyma klozlari-
nin mi1, baratarya istisnasi da dikkate alinarak, uygulanacagini incelemek olusturmaktadir.

Anahtar Kelimeler: Tekne Sigortasi, Enstitli Yat Klozlari, Hilkmi Tam Ziya, Onarilmamis Hasar,
Hirsizlik.
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SOME PROBLEMS CONCERNING THE HULL INSURANCE IN THE LIGHT OF THE
APPLICATION OF INSTITUTE YACHT CLAUSES

Asst. Prof. Banu BOZKURT"

Marine insurance may be appeared in certain types. On one hand, they may be liability insurance
kind as they appear under the cargo and freight insurance or the insurance concerning the damages
due to the actions of the seamen but they may also appear as property insurance as they are under
the institute yacht clauses.

Accordingly, the main aim of the institute yacht clauses constitutes to cover the property namely the
asset which is a well-functioning vessel. In the jurisprudences of the Turkish Court of Cassation,
certain problems have been determined in the application of these clauses classified as a property
insurance according to the articles of the Turkish Commercial Code.

One of the problems in the application of institute yacht clauses is when and how to apply Unre-
paired Damage stipulated under article 16 and Constructive Total Loss stipulated under article 17. If
a short explanation should be given here; unrepaired damage is the depreciation of the market value
of the vessel whereas it is a constructive total loss when the construction/reparation expenses of the
vessel exceeds the market value of the vessel. Therefore, Court of Cassation Civil Chambers in its
decision numbered 2019/1071 K. explained, not as main but subsequent problem, unrepaired dam-
age and constructive total loss clauses; how to apply constructive total loss clause and also whether
or not apply unrepaired damage clause if there exists constructive total loss.

Another problem that has been determined is when and how to apply the theft clause stipulated un-
der article 9.2.1.4 and capture, seizure, arrest, restraint or detainment clause stipulated under article
21.2 in case of the illegal migrant trafficking. This problem has been treated in some of the juris-
prudences of Court of Cassation’s 11" Civil Chamber.

In the light of the above explanations, the aim of this work is to analyze on one hand the relation
between the unrepaired damage and constructive total loss clause and how and when to apply the
theft or capture, seizure, arrest, restraint or detainment clause, by taking into consideration also bar-
ratry exception, on the other.

Keywords: Hull Insurance, Institute Yacht Clauses, Constructive Total Loss, Unrepaired Damage,
The Theft or Capture.
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Teblig 11.3

SIGORTA HUKUKUNDA ZARARI ONLEME ve AZALTMA KULFETI

Dr. Siileyman KIRAN"

Sigortaci sigortalanan menfaati elinde bulundurmamaktadir. Olasi bir zarar halinde sigortaci, sigort-
alanan menfaate dogrudan miidahale etme imkanindan yoksundur. Oysa tehlike bas gosterdiginde,
mevcut tehlikenin bertaraf edilerek zararin gergeklesmesi veya artmasi Onlenmezse ya da eger
muimkiinse zarar azaltilmazsa, sigortaci 6demesi gerekenden daha yiiksek miktarda tazminat
o0demek zorunda kalacaktir.

Sigortalanan menfaati elinde bulunduran, zararin gerg¢eklesmesine veya artmasia kayitsiz kal-
mamalidir. Gerekli 6nlemin alinmamasi suretiyle ihmalin mevcut oldugu durumlarda sigortacidan
sigorta tazminatinin tam olarak talep edilmesi diiriistlik kuraliyla bagdasmamaktadir. Kanun ko-
yucu sigortalanan menfaat bakimindan bu durumu goz oniine alarak diizenleme altina almistir (TTK
m. 1448). S6z konusu hiikiimde, zarar1 6nleme ve azaltma kiilfetine, sigortacinin riicu haklarinin
korunmasi diizenlemesiyle birlikte yer verilmistir. Sigortacinin riicu haklarinin korunmasina iliskin
bu diizenleme, sigortacinin zarar gérmesini dnleme amacini tasidigindan isabetli olarak goriilmeli-

dir.

TTK m. 1448’in kenar basligi “Zarari Onleme, azaltma ve sigortacinin riicu haklarini koruma
yikimlihigi”dir. Bu diizenleme; riziko ger¢eklesmeden Once rizikoyu Onleme, gergeklestikten
sonra ise, miimkiin olan en az zararla kurtulmak i¢in ¢aba sarf etmeyi gerektirmektedir. Anilan ke-
nar baslig tek basina diistintildiigiinde, zararla illiyet baginin kurulabilecegi her durumda boyle bir
yikiimliliglin giindeme gelecegi diisiiniilebilir. Ancak TTK m. 1448’in metnine bakildiginda;
“rizikonun gerceklestigi veya gerceklesme ihtimalinin yiiksek oldugu durumlarda” boéyle bir
yiikiimliligiin glindeme geldigi anlagilmaktadir.

Rizikonun gerceklestigi durumlarda, zarar en aza indirilmeli veya en azindan zararin artmasinin
ontine gec¢ilmelidir. Madde metninde yer alan “Rizikonun ger¢eklesme ihtimalinin yiiksek oldugu
durumlar” ifadesi yoruma acik bir ifadedir. Bu ifade, rizikonun gerceklesmesinin muhtemel oldugu
her duruma uygulanacak sekilde genis yorumlanmamalidir. Ancak rizikonun ¢ok yakin bir zamanda
mevcut oldugu ve tehlike defedilmezse zararin gergeklesecek nitelikte olmasi halinde TTK m. 1448
hiilkmii uygulanma alan1 bulmalidir.

Anahtar Kelimeler: Zarar1 Onleme, Zarar1 Azaltma, Sigorta Hukuku, Sigortaci, Kiilfet.
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THE BURDEN OF PREVENTION AND REDUCTION OF DAMAGE IN INSURANCE
LAW

Dr. Siileyman KIRAN"

The insurer does not hold the insured interest. In case of possible damage, the insurer is directly
unable to interfere with the insured interest. But when the danger arises, if the occurrence or
increase of the damage is not prevented by eliminating the existing danger, or if the damage is not
reduced, the insurer will have to pay a higher amount of compensation than he should pay.

The holder of the insured interest should not remain indifferent to the occurrence or increase of the
damage. A full claim of insurance indemnity from the insurer is incompatible with the rule of
honesty in cases where there is negligence by not taking the necessary precaution. The legislator has
regulated this situation in terms of the insured interest (TCC Art. 1448). In this provision, the
burden of preventing and reducing the damage is included with the regulation on the protection of
the insurer's right of recourse. Regulation on to protection of the insurer's right of recourse should
be seen as accurate since it aims to prevent damage to the insurer.

The title of TCC Art. 1448 is "Prevention and Reduction of Damage and the Protection of the
Insurer's Right of Recourse". This regulation requires to prevent the risk before the risk occurs and
to make an effort to get rid of the risk with the least damage possible after it occurs. When the
declared title line is considered alone, it can be thought that such an obligation will come to the
agenda in every case where a causal link of damage and causal can be established. However, when
TCC Art. 1448 is examined, it is stated that such an obligation has come up “in cases where the risk
occurs or likely to occur”.

Where the risk does occur, the damage should be minimized or avoided from at least to increase.
The expression "Situations where the risk of occurrence is high" in the article text is an expression
open to interpretation. This statement should not be interpreted broadly as applicable in all
situations where risk is likely to occur. However, TCC Art. 1448 should be applied if the risk is
present very soon and the damage is of the nature to occur if the danger is not eliminated.

Keywords: Prevention of Damage, Reduction of Damage, Insurance Law, Insurer, Burden.
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Teblig 11.4

HUKUK GOZUYLE SiBER ve SIGORTA

Av. Dr. Ahmet KARAYAZGAN"

Siber uzay, kisaltmasi ile siber, fiziki diinyadaki bir¢ok kavram, iliski ve faaliyetin, dijitale tagindigi
adeta yeni bir paralel hayat alanidir. Bu sekilde, siber uzay, 6zellikle hukuk agisindan beraberinde
bir¢ok yeni kavrami da getirmis ve getirmeye devam etmektedir. Bu noktada soru, fiziki diinyanin
mevcut ulusal ve uluslararas1 hukuku, kolluk giicii, yargis1 ve sair kurumlari, bu yeni diinyay1 da
kapsayacak yeterlilikte midir? Genel kural olarak, hukuk yasama liderlik etmemekte, fakat yagsami
takip etmektedir. Bu durumda kars1 karsiya kalinan sorun ise, ulusal ve uluslararasi diizeyde, siber
uzay icin basta ceza hukuku olmak iizere hukuk, kolluk, yargt alan1 gibi bir¢ok konuda, yeni ege-
menlik ve miicadele alanini karsimiza ¢ikarmaktadir. Bu konuda 6nemli bir karar noktasi, fiziki
diinyanin hukuku bu yeni hayat alanina intibak mu ettirilecektir, bu alanin kendi hukuku mu yarati-
lacaktir? Su an i¢in siber hukuk, internet ve internet teknolojileri ile ilgili teknolojilere dair uygula-
nabilecek herhangi bir gecerli yasay1 igeren hukuk olarak, oldukga genel ve soyut bir alandir. Uste-
lik bu konuda ulusal diizeyde iilkelerin diizenlemeleri arasinda da ciddi farkliliklar bulunurken, tek-
nolojide ve dijital hayattaki siirekli gelisim ve degisim, hukuk i¢in bu yeni alanin takibini daha da
giiclestirmektedir. Bugiin itibari ile siber hukuk agisindan dikkate alinmasi gereken ulusal ve ulusla-
rarasi mevzuat, siber uzayda karsilagilabilecek hukuki ve cezai sorumluluklar, bu ¢alisma ile 6zet
olarak ortaya konulmaya calisilmistir. Siber ile bu tiirlii sorumluluklarin 6niine gegebilmek baki-
mindan pro-aktif ve karsilasildigi durumda neler yapilmasi gerektigi konusundaki araclar bakimin-
dan farkindalik da bir o kadar 6nemlidir. Bu araglar arasinda hig siiphesiz 6nemli kalemlerden birisi,
siberin sigortasidir. Bu konuda geleneksel sigorta tirlinleri ve/veya tek basina siber sigortanin ¢alig-
ma usul ve esaslar1 hakkinda farkindalik ve dogru iiriiniin se¢imi, hem siber riskler ile miicadelede
her an hazir olunmasinda hem de sibere baglh yasanacak sorunlarda dogru bir korumanin saglanma-
sinda 6nemli bir adim olacaktir. Calismada, siber gibi 6nemli ve giincel bir konuda, siber kavramu,
siberin hukuku ve siber riskler ile miicadelede sigortanin 6nemi ortaya konularak, bu anlamda ilgili
tiim taraflar icin siber ve sigortasi ile ilgili bir hukuki ¢erceve olusturulurken, bu konuda bir¢ok hu-
susa dair farkindaligin artirilmasi ve bir yol haritasinin ¢izilmesi amaglanmistir.

Anahtar Kelimeler: Siber Risk, Siber Sug, Siber Tehdit, Siber Suglar S6zlesmesi, “Tek Basina”
Siber Sigorta.
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A LEGAL PERSPECTIVE ON CYBER AND INSURANCE

Av. Dr. Ahmet KARAYAZGAN"

Cyber space (cyber), is a new parallel life space, where many concepts, relationships and activities
in the physical world are transferred to digital. In this way, cyberspace has brought and continues to
bring many new concepts, especially in terms of law. The question is whether the existing national
and international law, law enforcement, judiciary and other institutions of the physical world are
sufficient to cover this new world? As a general rule, law does not lead life, but follows life. In this
case, the problem we are faced with, at the national and international level, presents us with a new
area of sovereignty and struggle in many areas such as law (especially criminal law), law enforce-
ment, judicial area, for cyberspace. A major point in this matter, is whether the law of the physical
world will be adapted to this new area of life, or will the law of this field be created? For the time
being, cyber law is a very general field, which includes any applicable law applicable to technolo-
gies related to internet and internet technologies. Moreover, while there are serious differences
between the regulations of the countries at national level in this regard, the continuous development
and change in technology and digital life makes it even more difficult to follow this new area for the
law. By this study, it has been tried to be presented briefly the national and international legislation
as the cyber law, and the civil and criminal liabilities, that may be encountered in the cyber space,
as of today, In order to avoid such liabilities, awareness is also important in terms of measures and
tolls to be taken. Undoubtedly, one of the important tools is the cyber insurance. In this regard,
awareness on traditional insurance products and “stand-alone” cyber insurance, and the selection of
the right product will be an important step in both being ready at all times to combat cyber risks and
providing the right protection in cyber-related problems. In this study, while lying down the impor-
tance of the cyber concept, the law of cyber and the importance of insurance in the challenge with
the cyber risks in an important and actual subject-matter such as cyber, it is aimed to raise the
awareness of all relevant parties and drawing a road map of many issues on this subject matter by
creating a legal framework related to cyber and its insurance.

Keywords: Cyber Risk, Cybercrime, Cyber Threat, Cyber Crime Treaty, Stand-Alone Cyber Insu-
rance.
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12. OTURUM

BANKACILIK HUKUKU
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Teblig 12.1

“BANKA YONETIM KURULUNDA TEMSIL EDILME HAKKI VEREN” PAY SAHIPLERI
SOZLESMESI HUKUMLERININ “KANUNA KARSI HILE” MUESSESESI
KAPSAMINDA DEGERLENDIRILMESI

Dr. Erkan EREN LL.M.”

5411 sayili Bankacilik Kanunu (BankK) uyarinca banka yonetim kuruluna iiye belirleme imtiyazi
veren paylarin tesisi, devri veya yeni imtiyazli pay ihraglar1 i¢in Bankacilik Diizenleme ve Denet-
leme Kurulu’ndan (Kurul) izin alinmasi gerekmektedir. Uygulamada, Kurul izin siirecinden kagin-
mak maksadiyla imtiyaz tesis etmeden banka ana sozlesmelerine hiikiim konulmak veya ortaklar
arasinda pay sahipleri sdzlesmesi imzalanmak suretiyle yonetim kuruluna iiye belirleme hakk: yara-
tildigr ve Kurul izni alinmaksizin pay devirleri yapildigi goriilmektedir. Kurul izni alinmaksizin
yapilan banka pay devirleri ve banka ortaklar1 lehine tesis edilen bu nitelikteki haklar, BankK nin
amir hiikiimlerinin dolanilmas1 anlaminda, “kanuna kars1 hile” olarak nitelendirilebilecektir. Ancak
bu duruma baglanabilecek hukuki sonuglar ile kanunen alinabilecek 6nlemler de tartisma konusu
olabilecektir.

Anahtar Kelimeler: Pay Sahipleri Sozlesmesi, Imtiyazli Pay, Pay Devri, Kanuna Kars1 Hile, 5411
Sayili Bankacilik Kanunu
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EVALUATION OF “TO BE REPRESENTED IN THE BOARD OF DIRECTORS OF A
BANK” WITH SHAREHOLDERS’ AGREEMENT IN TERMS OF “FRAUD AGAINST
LAW”?

Dr. Erkan EREN LL.M.”

According to the Banking Law No. 5411 (Banking Law), authorization and transfer of preferred
shares with the right of promoting a member to the board of directors or issuance of new shares
with privilege is subject to Banking Regulation and Supervision Board's (Board) permission. In
order to avoid the permission procedure in practice, banks may establish specific provisions in their
articles of incorporation without actually authorizing preferential shares or shareholders may enter
into shareholders’ agreements in an effort to establish the right of promoting a member to the board
of directors. It is possible to qualify such establishment of rights for the shareholders and the
transfer of the bank shares without the Board's permission as “fraud against law”, meaning an
evasion of the Banking Law’s imperative provisions. On the other hand, legal consequences and
possible legal measures related to such a legal qualification may lead to legal debates.

Keywords: Shareholders’ Agreement, Preferred Shares, Transfer of Shares, Fraud Against Law,
Banking Law No. 5411.
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Teblig 12.2

5411 SAYILI BANKACILIK KANUNU’NDA YER ALAN KREDI SINIRLAMALARININ
KREDI SOZLESMELERINE ETKIiSi

Av. Dr. Davut GURSES”

Bankacilik Kanunu’nda bulunan kredi diizenine iliskin en 6nemli maddelerden biri olan “Kredi Si-
nirlar1” baslhikli 54. Maddede, verilecek kredilere iliskin ¢esitli sinirlandirmalar diizenlenmistir. Bu
diizenleme ile kullandirilacak kredi tutar1 6zkaynaklarla iligkilendirilmis; bankalarin 6zkaynaklariy-
la sinirlit ve orantili bir sekilde kredi kullandirilmast amaglanmistir. Kredi sinirlamalarinin kredi
sozlesmelerine etkisi 6gretide uzun siire tartigilmistir. Hakim goriis; bu hiikiimlerin kredi s6zlesme-
lerinin gecerliligine bir etkisinin bulunmadigi, bunlarin asilmasi durumunda bile kredi s6zlesmesi-
nin gecerli olacagi yoniindedir. Yargitay’in kararina konu olan olayda, banka yetkililerinin kredi
acma siirlarini asarak vermis olduklar1 bir kredi hakkinda; kredi sinirinin kamu diizenine iliskin
olmasi, kredi kullanan kisilerin bu yasal diizenlemeleri bilmeleri gerektiginden iyiniyetli sayilama-
yacaklar1 gerekgesiyle sinir1 agan kisim bakimindan kismi butlana karar verilmis, ancak karar sonra-
sinda HGK tarafindan sinirlandirma maddelerinin bankanin i¢ isleyisi ile ilgili olmas1 ve bu hiikiim-
lerin temsil konusuyla ilgili olmamasi1 gerekgeleriyle kredi sézlesmesi gegerli sayilarak bozulmus-
tur. Bu karardan sonra, kanuni sinirlamalara aykiriligin kredi s6zlesmelerinin gegerliligini etkileme-
yecegi yoniindeki kararlar istikrar kazanmis ve bu kararlar genel olarak, s6zlesmelerin gegersiz sa-
yilmasi durumunda 6denmis kredilerin sebepsiz zenginlesmeye gore geri alinmasinin gerekmesi,
teminatlarin gecersiz sayilmasi, boylece kanun koyucunun esas korumak istedigi mevduat sahiple-
rinin zarara ugramasi ve neticede halkin bankalara olan giliveninin zedelenecegi gibi gerekgelere
dayanilmistir. Kanunun amag baslikli 1. maddesi incelendiginde, kanunun temel amacinin finansal
piyasalarda giliven ve istikrarin saglanmasi, kredi sisteminin etkin bir sekilde ¢aligmasi ve tasarruf
sahiplerinin hak ve menfaatlerinin korunmasi oldugu, simirlama ihtiva eden hiikiimlerin de bu amag-
lara hizmet ettigi; dolayisiyla kredi sinirlamasina iligkin hiikiimle gilidiilen amacin sézlesmelerin
hukuki niteliklerini, unsurlarini, hiikiim ve sonuglarini diizenlemek olmadig1 sdylenebilecektir. Bu
sebeple bu sinirlamalara aykiriliklarin, kredi s6zlesmelerinin gegerliliklerine etki ettiklerini soyle-
mek miimkiin degildir. Bankacilik Kanunu’nda yer alan kredi sinirlamasina iligkin hiikkmiin 6ziinde
bir diizen hiikkmii niteliginde oldugunu ifade etmek gerekmektedir. Bu kurallar emredici birer kural
niteliginde olmakla birlikte ¢ogu zaman ihlali durumunda idari yaptirimlar 6ngoériilen hiikiimlerdir.
Bu kurallarm ihlali durumunda da bazi ekonomik yaptirim sayilabilecek sonuclar ile idari para ce-
zalar1 ongoriildiiglinii belirtmek gerekmektedir. Ayrica bu kuralin banka ile diizenleyici otorite ara-
sindaki iliskiye yonelik oldugu, 6zel hukuka etkili bir diizenleme olmadig: belirtilmelidir. Son ola-
rak, s0z konusu kuralin temsil miiessesesi kapsaminda da bir anlam1 bulunmadigindan; sinirlamaya
uyulmaksizin verilen kredi hakkinda yetkisiz temsil kurallarinin da uygulanmasi miimkiin degildir.
Netice olarak, kanunda yer alan bu hiikiimlere aykirilik, s6z konusu banka genel kredi s6zlesmesi-
nin gecerliligini etkilemeyecektir.

Anahtar Kelimeler: Banka, Kredi Sozlesmeleri, Kredi Sinirlamalar1, Gegersizlik, Kredi Diizeni.
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THE EFFECT OF CREDIT RESTRICTIONS IN THE BANKING LAW NO. 5411 ON THE
LOAN AGREEMENTS

Av. Dr. Davut GURSES”

Various restrictions on loans to be granted are regulated in Article 54 titled "Credit Limits" regard-
ing credit order in the Banking Law. The loan amount to be made available is associated with the
equity; aimed to extend loans in a limited and proportionate manner to the banks' equities. The pre-
vailing opinion on the effect of restrictions on loan contracts is; these do not have any effect on the
validity of the agreements, even if they are exceeded, the agreement will be valid. The decision of
the Supreme Court, about a loan given by exceeding the limits; it was decided partial nullity in
terms of the part exceeding the limit, as the limit is related to the public order, people using the
credit should know these regulations, cannot be deemed to be in good faith. However, it was re-
versed by the HGK, it was deemed valid on the grounds that the clauses were related to the internal
functioning of the bank and not the subject of representation. After this, the decisions suchlike have
stabilized. When the first article of the Law is examined, the main purpose of the law is to ensure
trust and stability in financial markets, the efficient functioning of the credit system and the protec-
tion of the rights and interests of the savers, that the provisions containing restrictions also serve
these purposes; therefore, the purpose of the provision on credit limitation is not to regulate the le-
gal qualities, elements, terms and results of the contracts. It is not possible to say that violations of
these restrictions affect the validity of loan agreements. These provisions on the Law is an order
provision. Although these are mandatory, most of the time, in case of violation, some consequences
that can be considered as economic sanctions and administrative fines are foreseen. This rule is di-
rected towards the relationship between the bank and the regulatory authority, not an effective regu-
lation on private law. The rule in question has no meaning within the scope of the institution of rep-
resentation; it is not possible to apply the rules of unauthorized representation on this subject. In
conclusion, the violation will not affect the validity of the general loan agreement of the bank in
question.

Keywords: Bank, Loan Agreements, Credit Restrictions, Invalidity, Credit Order.
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Teblig 13.1

SerPK M.92/1 HUKMUNDE SERMAYE PiYASASI KURULU’NA TANINAN YETKILERIN
DEGERLENDIRILMESINE iLiSKiN BiR ANALIZ

Doc. Dr. Gok¢cen TURAN™

6362 sayil1 SerPK m.92/1 hiikmii, bu kanuna tabi ihrag¢ilarin, kanuna, sermaye piyasasi mevzuati-
na, esas sozlesme ve fon i¢ tiiziigii hiikklimlerine veya isletme maksat ve mevzuuna aykir1 goriilen
durum ve islemleri sebebiyle sermayenin veya malvarliginin azalmasina veya kaybina yol actiginin
Kurulca tespit edilmesi halinde hangi tedbirlerin alinabilecegini, bu kapsamda Kurula verilen yetki-
leri diizenlemektedir.

Maddede Kurula, diger tedbirler yaninda, ¢esitli dava agma yetkileri ile islemlerde sorumlulugu
bulunanlarin imza yetkilerini kaldirma ve gorevden alma yetkileri taninmistir. Miilga 2499 sayili
SerPK’nin (4487 sayili Kanunla degisik) 46/1-c maddesinde de benzeri bir diizenleme vardi. Eski-
sine nazaran yeni diizenlemede ilk bakista, Kurula verilen yetkilerin kapsaminin genisletildigi, buna
karsin tedbirlerin uygulama alani bulacag hallerin gercevesinin ise daraltildigi gozlenmektedir.

Madde diizenlemesi ile ilgili belli baslt meselelerden biri, diizenleme konusu tedbirlerin ihragg¢ilarin
sadece sermayelerinin veya mal varliklarinin azaldigi/azaltildig: hallere mi miinhasir oldugu, yoksa
sermayenin veya malvarliginin azalmasina yol agmayan, ancak hukuka aykirilik tagiyan iglemlerin-
de de maddedeki tedbirlerin uygulama alant bulup bulmayacagi sorusudur. Esasen miilga Kanun
zamaninda tartigsmasi baslayan bu sorunun, meri diizenlemede “sebebiyle” ifadesi kullanilarak ce-
vaplandirildigi, kanun koyucunun agik bir tercih ortaya koydugu, meri diizenlemenin agik lafz1 ¢er-
cevesinde yetkilerin kullaniminin malvarliginin azaltildig: hallerle sinirli oldugu sdylenebilir. Miilga
Kanun zamaninda hukuka aykir1 iglemler ile malvarliginin azalmasina neden olan islemler ayr1 ayri
zikredilmis, boylece malvarligi azalmasinin s6z konusu olmadig1 durumlar bakimindan da Kurulun
tedbir uygulama yetkisinin varligi kabul edilmisti. Calismamizda kanun koyucunun yeni diizenle-
medeki bu tercihinin yerindeligi degerlendirme konusu yapilacaktir. Bu konuda vardigimiz sonug,
son tahlilde, getirilen bu siirlamanin pay sahiplerinin aleyhine sonu¢ dogurdugudur. Buna karsin
Kurulun dava yetkilerine siire sinir1 getirilmesi islem giivenligi bakimindan olumlu bir degisikliktir.

Ote yandan, imza yetkilerinin kaldirilmasi ve gérevden alma tedbirinin diizenlendigi (c) bendi, ka-
nimizca kotii yazilmistir. Bu baglamda imza yetkisinin kaldirilmasina nihai olarak Kurulun mu yok-
sa mahkemenin mi karar verecegi belli olmadig1 gibi, imza yetkisinin kaldirilmasindan daha agir bir
tedbir olan goérevden alma tedbirinde de ayni usuliin mii yoksa farkli bir usuliin mii s6z konusu ol-
dugu da belirsizdir. Calismamizda maddenin (c) bendinin diizenlenisi hakkindaki elestirilerimizin
yaninda Kurulun anilan bendi uygulamada nasil islettigine de deginilecektir.

Anahtar Kelimeler: SerPK m.92/1, iptal Davasi, Butlan Davasi, Imza Yetkisinin Kaldirilmast,
Sermayenin/Malvarliginin Azalmasi ya da Kaybu.
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AN ANALYSIS OF THE EVALUATION OF
THE POWERS GRANTED TO THE CAPITAL MARKET BOARD
IN THE ARTICLE 92/1 OF THE CAPITAL MARKET LAW

Assoc. Prof. Gok¢cen TURAN™

The Article 92/1 of the Capital Market Law of Turkey, Law No: 6362, regulates the powers of
Capital Market Board of Turkey in cases where it is determined by the Board that there is a capital
or asset decrease or loss due to the situations and acts of issuers contrary to the law, the capital
market legislation, the articles of association and the provisions of the fund rules or the purpose and
field of enterprise.

One of the main issues related to the regulation is whether the measures stated in the article are
exclusive for the situations that the issuers’ capitals or assets are decreased or those are applicable in
all cases of violation of the law even if it does not lead to a decrease or loss in issuers’ capitals or
assets. It can be said that the question, which has started to be discussed at the time of annulled
Law, Law No: 2499, has been answered through using the statement of “due to”, the legislator has
made a clear choice, so within the framework of the clear wording of the article, the scope of
application of the measures is limited for the situations that the issuers’ capitals or assets are
decreased. In this study, the appropriateness of this preference of the legislator in the new regulation
will be evaluated. The conclusion we have reached on this matter is that this limitation imposed in
terms of the application area of the measures, in the final analysis, has consequences to the
detriment of shareholders. On the other hand, the imposition of time limits on the Board's power to
file suit is a positive change in respect of transaction security.

Furthermore, in our opinion, the wording of the (c) clause of the article is unclear. In this context, it
is not clear that who (court or the Board) decide to remove signing authority, and whether the
measure of discharging from office, which is more heavier than the previous, is subject to the same
procedure or not. In our study, in addition to our criticism of the regulation of the (c) clause of the
article, it will also be mentioned how the Board operate the provision in the application.

Keywords: Article 92/1 of the CML, Lawsuit for Cancellation, Lawsuit for Nullity, To Remove
Signing Authority, Decrease or Loss of Capital.
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Teblig 13.2

SERMAYE PiYASASI HUKUKUNDA ACIGA SATIS iSLEMLERI

Dr. Ogr. Uyesi Nesrin AKIN”

Ag1ga satisg, agiga satis isleminin konusu olan sermaye piyasasi aracinin fiyatinin diisecegine inanan
yatirimci tarafindan kullanilan bir ticaret teknigi olup, sahip olunmayan sermaye piyasasi araglari-
nin satilmasini ya da satisa iliskin emrin verilmesini ifade eder. A¢iga satis islemlerinin, yatirimci-
nin agiga satis islemine konu sermaye piyasasi aracinin fiyatinin diismesi ile birlikte kar elde etme-
si, asir1 degerlenmis sermaye piyasast aracinin ger¢ek degerini bulmasi ve piyasada likiditenin sag-
lanmasi bakimindan olumlu etkileri bulunmakla birlikte, bu islemler piyasanin manipiile edilmesi
icin de kullanilabilir. Asir1 aciga satis islemleri tiim finansal sistem {izerinde istikrarsizlik riski de
yaratabilir. Bu nedenlerle, agiga satis islemlerinin regiilasyonu gerekli olup, bu konuda ¢esitli regii-
lasyon teknikleri uygulanmaktadir. A¢iga satis islemlerinin regiile edilmesinde en radikal segenek,
acifa satis islemlerinin yasaklanmasidir. Yasak cesitli sekillerde diizenlenebilir. Ilk olarak, agiga
satis islemleri gecici veya siirekli yasaklanabilir. AB Agiga Satis Tiiziigii, Uye Devletlere belirli
piyasa kosullar1 karsisinda agi1ga satis islemlerini gecici yasaklama olanagi tanimaktadir. Ikinci ola-
rak yasaklama, teminatli agiga satig, teminatsiz agiga satis veya her iki tiirde agiga satis iglemleri
icin diizenlenebilir. Ugiincii olarak agiga satis yasagi, ‘per se’ veya iliskili net agiga satis pozisyonla-
r1 icin uygulanabilir. Son olarak agiga satis yasagi, paylart borsada islem goren tiim paylara veya bir
kisim paylara iliskin olabilir. Bir diger regiilasyon teknigi, ‘yukart adim’ ve ‘devre kesici’ kurallarin
uygulanmasidir. Bu kurallarin uygulanmasindaki amag, agiga satis islemlerinin, deger kaybeden bir
piyasada fiyatlarin daha fazla diigmesinde arag¢ olarak kullanilmasinin 6niine gecilmesidir. Bir diger
teknik ise acgiga satis pozisyonlarinda daha genis seffaflik aranmasidir. Bu secenekte, aciga satis
isleminin yetkili regiilasyon kurumuna bildirilmesi, kamuya agiklanmasi veya her iki yontemin de
birlikte diizenlenmesi s6z konusudur. Takas temerriidiine iliskin risk piyasanin istikrarli islemesi
bakimindan bir engel oldugu i¢in, son olarak takas siirelerinin asgaride tutulmasi da faydalidir. Tiir-
kiye’de Sermaye Piyasas1 Kurulu, sermaye piyasasi araglarinin aciga satis islemlerine iliskin ilke ve
esaslar1 belirlemeye yetkilidir. Ayrica Kurul, bilgi suistimali ve piyasa dolandiricilig1 suclarina ilis-
kin Sermaye Piyasast Kanunu’nun 106 ve 107. maddelerinde sayilan fiiller kapsaminda ilgili ser-
maye piyasasi araglaria iliskin olarak agiga satis islemlerine iliskin sinirlamalar getirilmesi dahil
piyasanin etkin ve saglikli isleyisini saglamak i¢in her tiirlii tedbiri almaya yetkilidir.

Anahtar Kelimeler: Finansal Istikrar, Sermaye Piyasalari, Sermaye Piyasasi Kurulu, A¢iga Satis,
Piyasa Manipiilasyonu.
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SHORT SELLING TRANSACTIONS UNDER CAPITAL MARKET LAW

Asst. Prof. Nesrin AKIN”

Short sales are sales or placement of sale orders for capital market instruments that are not actually
owned. Short selling is a trading technique used by investors who believe that the price of capital
market instruments will fall. Whilst short sales have positive impacts on the market, enhancing
market efficiency by allowing investors to profit from decreasing prices, restore the overvalued
price of capital market instruments to a level consistent with publicly available information and
thereby increasing market liquidity, they may also be used for market manipulation. Excessive short
sales can also create a risk for the overall stability of the financial system. For these reasons,
regulating short selling transactions is a necessity. There are number of regulatory techniques can be
deployed. The most radical option is to prohibit short selling together. There are various forms that
such a ban could take. First, it could temporary or permanent. The EU Short Selling Regulation
enables Member States to make use of temporary bans in response to specific market conditions.
Second, the ban could relate to naked short selling, covered short selling, or both. Third, a ban could
cover short selling per se or relate to net short positions. Finally, a ban might cover all shares or
only some shares. Another regulation technique is “uptick’ and ‘circuit breaker’ rules. The idea of
circuit breaker or uptick rule is to prevent short sales being used as a tool to accelerate price falls in
a declining market. Another option to regulate short selling is to require greater transparency of
short positions. This can involve reporting a regulator and/or disclosure to the public. Settlement
failure is potentially problematic, as it can cause disruption to the orderly operation of the market in
the securities concerned. For this reason, last but not least, keeping settlement periods to a minimum
can be beneficial. The Capital Markets Board of Turkey is authorised to determine principles and
procedures regarding short selling transactions. Furthermore, the Board is authorised to take all
kinds of necessary measures relating the actions and regarding the related capital market
instruments mentioned in Turkish Capital Market Law art. 106 and 107. These articles regulate
insider trading and market manipulation crimes and the Board is authorised to take measures
including to put restrictions on short selling transactions to provide the effective and robust
functioning of the market.

Keywords: Financial Stability, Capital Markets, Capital Markets Board of Turkey, Short Selling,
Market Manipulation.
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Teblig 13.3

TTK Md. 376 BAGLAMINDA SERMAYE KAYBI HALINDE HALKA ACIK ANONIiM
ORTAKLIKLARIN TAHSISLI, SERMAYE ARTIRIMI YOLUYLA FINANSAL
DURUMUNUN GUCLENDIRILMESI

Dr. Onur KALKAN"

Halka agik anonim ortakliklarin finansal sikint1 igerisinde bulunmas: halinde, halka agik anonim
ortakliklar tarafindan oncelikli olarak 6102 sayili Tiirk Ticaret Kanunu md. 376 kapsaminda sirketin
finansal durumuna iliskin olarak 6zel amagli bagimsiz denetim raporu diizenlenmelidir. Bagimsiz
denetim sonucunda, sirket varliklarinin yeniden degerlenmesi, yabanci para cinsinden olusan kur
zararlarinin dikkate alinmamasi gibi nedenlerle pozitif fark ortaya ¢ikmasi halinde, TTK’nin 376.
maddesinde 6ngoriilen tedbirlerin alinmasina gerek olmadigi degerlendirilir.

Bu kapsamdaki, halka acik anonim ortakliklarin nakit ve tahsisli sermaye artirrminin sermaye
kaybinin azalmasma katkida bulunacag: tereddiitsiizdiir. S6z konusu tahsisli sermaye artiriminin
temelini ihra¢ edilecek ve tamami sirketin ortagina/ortaklarina ve/veya talepte bulunan nitelikli
yatirimcilara tahsisli olarak satilacak olan paylar olusturabilecegi gibi, sirketten alacakli olanlara
nakit borcun 6denmesini teminen, anilan kisiye/kisilere muaccel alacaklari karsiliginda tahsis
edilmesi suretiyle gerceklestirilecek tahsisli sermaye artirimini olusturur.

Ote yandan, (A) grubu imtiyazli paylarm bir kisminin devredilmesiyle, imtiyazli paylarin tamamina
sahip hale gelecek kisinin sirketin yonetim kontroliinii elde etmis olmasi sebebiyle, kontrol
degisikligine bagli olarak pay sahiplerine pay alim teklifinde bulunma yiikiimliligi giindeme
gelecektir. Iste bu noktada, Sermaye Piyasasi Kurulu’nun 11-26.1 sayili Pay Alim Teklifi Tebligi (11-
26.1 sayili Teblig) hiikiimleri ¢ercevesinde, sirketin diger ortaklarina pay alim teklifinde bulunma
yukiimliligiinden muafiyet taninmasi talebinin degerlendirilmesi de 6nem arz etmektedir. Nitekim,
sirketin diger ortaklarina pay alim teklifinde bulunma yiikiimliliigiinden muafiyet taninmas talebi;
gerceklestirilen pay devir isleminin 11-26.1 sayili Teblig’in 18/1-(a) hiikkmii kapsaminda sirketin
mali yapisinin giiglendirilmesi agisindan dogrudan zorunlu bir sermaye yapis1 degisikligi olarak
degerlendirilmesini temel almakta olup, sirkete sermaye artinmi yoluyla fon saglanmasinin
gerekliligi tahsisli sermaye artirnminda iizerinde durulmasi gereken bir konu haline gelmektedir.

Anahtar Kelimeler: Finansal Sikinti, Tahsisli Sermaye Artirimi, Pay Alim Teklifi, Sermaye Kaybi,
Halka Acik Anonim Ortaklik.
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STRENGTHENING FINANCIAL SITUATION OF PUBLICLY HELD COMPANIES BY
RAISING CAPITAL THROUGH PRIVATE PLACEMENT WITHIN THE SCOPE OF
TURKISH COMMERCIAL LAW 376

Dr. Onur KALKAN"

In the event that publicly held companies in financial difficulties, specifically targeted independent
auditor’s report should be written up initially by them within the scope of Turkish Commercial Law
numbered 6102 Article 376 regarding the financial situation of the Company and its situation in
relation to the provision of TCL 376. As a result of independent auditor’s report, if positive
differences occur due to the reasons such as revaluation of the assets of the Company, not taking the
currency loses of foreign currency kind into account, it is observed that there is no need to take
precautions specified in TCL Avrticle 376.

There is no doubt that cash capital increase and raising capital through private placement in terms of
publicly held companies within this scope is to contribute to the decrease in their capital loss. The
shares which are to be issued and all of which are to be sold thorough private placement to
Company’s partner/partners and/or to the qualified investors that have a request underpins the basis
of the mentioned raising capital through private placement as well as capital increase that is to be
operated via private placement to the mentioned person in return to their mature credits in order to
enable the Company to pay the debt in cash to their creditors.

On the other hand, upon the transfer of the some shares of Group (A) privileged shares, due to the
fact that the person who is to become the owner of the whole privileged shares gains the power to
govern the Company, there will be liability on the part of the person to purchase offer to
shareholders as a result of the change in the control. At this stage, within the framework of
provisions specified in Communiqué On Takeover Bids numbered 11-26.1, it is of great importance
to evaluate the request for exemption. Hence, exemption requests from obligation to make a
takeover bid is based upon a directly compulsory change in capital structure of the Company so as
to strengthen the financial structure. Morever, the necessity to raise fund for the Company via
capital increase has become an issue to be emphasized in private placements.

Keywords: Financial Difficulty, Private Placement, Takeover Bid, Capital Loss, Publicly Held
Company.
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Teblig 13.4

YENI NESIiL FINANSMAN YONTEMi OLARAK KiTLE FONLAMASI ve
ULKEMIZDEKI HUKUKIi ALTYAPISI

Dr. Ahmet TOK”

Kitle fonlamasi, 6zellikle erken asama finansmana ihtiya¢ duyan girisimcilere ucuz finansman te-
min etme imkani taniyan, diger taraftan tek basina kayda deger bir etki yaratamayacak ¢ok sayida
kisinin kii¢iik tasarruflarla bir girisimi, kurulan platformlar vasitasiyla fonlamasmna ya da bagis
yapmasina olanak saglayan yeni nesil bir finansman araci olarak tavsif edilebilir.

Diinyada gittik¢e yayginlasan kitle fonlamasi, tilkemizde de 5.12.2017 tarih ve 30261 sayili Resmi
Gazete’de (RG) yayimlanan 28.11.2017 tarih ve 7061 sayili "Baz1 Vergi Kanunlar1 ile Diger Bazi
Kanunlarda Degisiklik Yapilmasina Dair Kanun" ile 6362 sayili Sermaye Piyasasi Kanununda
(SPKn.) yapilan degisiklikler ile yasal altyapiya kavusmustur. Anilan yasal diizenlemeye istinaden
Sermaye Piyasasi Kurulu (SPK/Kurul) tarafindan hazirlanan III-35/A.1 sayili “Paya Dayali Kitle
Fonlamasi Tebligi” (Teblig), 3.10.2019 tarih ve 30907 sayilit RG’de yayimlanarak yiirtirliige girmis-
tir.

Anilan Tebligde kitle fonlama platformlarinin listeye alinma kosullari, platformun ortaklik yapisi
degisiklikleri, yatirim komitesi, listeden ¢ikarilma, platformun faaliyetlerine iliskin genel esaslar ve
yasaklanmis islemler, yurtdisinda yerlesik platformlarin faaliyetleri, liyelik islemleri, yatirim sinirla-
11, fon toplamaya ve fonun kullanim yerlerine iligkin esaslar, kampanya siireci, bilgi formu, kaydi-
lestirme ve dagitim esaslari, girisim sirketlerinin nitelikleri, kamuyu aydinlatma, sorumluluk ve
Kurul tarafindan uygulanabilecek tedbirlere yer verilmistir. Teblig kapsaminda sadece paya dayali
olarak kitle fonlamasi faaliyeti gergeklestirilebilecektir. Odiil ve bagis esasli kitle fonlamasi Teblig
kapsaminda yer almamaktadir. Ote yandan olasi kayiplarin smirlandirilmasi igin gercek kisi yati-
rimcilar 1 yil i¢inde en fazla 20 bin TL yatirim yapabileceklerdir. Bu limit yatirimeimnin gelir diize-
yine bagli olarak 100 bin liraya kadar artirilabilecektir. Sermaye piyasast mevzuati ¢ergevesinde
nitelikli yatirimci sifatini haiz olanlar ve tiizel kisiler agisindan ise yatirim sinir1 bulunmamaktadir.

Son olarak, 7222 sayili Kanunun 30 uncu maddesi ile SPKn.’nda yapilan degisiklikle Kurula, kitle
fonlama platformlar tizerinden yiiriitiilecek kitle fonlamas1 faaliyetlerinin; ortaklifa veya borglan-
maya dayali olarak halktan para toplanmasi suretiyle yapilmasi konusunda belirleme yapabilme
yetkisi de verilmesiyle kapsamin genisledigi vurgulanmalidir.

Anahtar Kelimeler: Sermaye Piyasasi, Paya Dayali Kitle Fonlamasi, Kitlesel Fonlama Platformu,
Girisimcilik Finansmani, Girisim Sermayesi.
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CROWDFUNDING AS ANEW GENERATION FINANCING METHOD AND LEGAL
INFRASTRUCTURE IN OUR COUNTRY

Dr. Ahmet TOK™

Crowdfunding can be described as a new generation financing method that ensures an enterprise
especially for entrepreneurs in need of early stage financing is financed by the funds collected at
small amounts from many investors via crowdfunding platform.

Crowdfunding, which is becoming more and more widespread in the world, has also gained legal
infrastructure in our country, with the amendment of Capital Market Law (CML) by the Law
numbered 7061 published in the Official Journal (OJ) dated 5.12.2017. The "Communiqué on
Equity Based Crowdfunding" (Communiqué) numbered III-35/A.1 was prepared by the Capital
Markets Board (CMB/Board) in reliance upon Articles 35/A of CML and published in the OJ dated
3.10.2019 numbered 30907 and entered into force.

The conditions for the listing of crowdfunding platforms, changes in shareholding structure of the
platforms, investment committee, delisting, general principles and prohibited transactions regarding
activities of platforms, the activities of the platforms resident abroad, membership procedures,
investment limits, principles regarding fund collection and fund usage areas, campaign process,
information form, dematerialisation and distribution principles, requirements of venture capital
firms, public disclosure, liability and measures that can be implemented by the Board in case of
unlawful activities and operations of platforms included in that Communiqué, Within the scope of
the Communiqué, only equity-based crowdfunding will be possible. Donation or reward based
crowdfunding through crowdfunding platforms without any shares given in return shall not be
subject to the provisions of that Communiqué. On the other hand, in order to limit possible losses,
natural persons not categorized as qualified investors may make a maximum investment of 20,000
Turkish Liras, this limit can be increased up to 100.000 Turkish Liras depending on the income
level of the investor. There is no investment limit for qualified investors and legal entities.

Finally, with the amendment of CML with the Law No.7222/Article 30, the scope of crowdfunding
has expanded by giving the authority to make regulation as to whether it is done by collecting
money from the public via equity-based or lending based crowdfunding.

Keywords: Capital Market, Equity-Based Crowdfunding, Crowdfundig Platforms, Entrepreneurial
Finance, Venture Capital.
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Teblig 14.1

ANONIM SiRKETLERIN ONEMLIi MiKTARDA MALVARLIGI UZERINDEKIi
ISLEMLERININ GERCEKLESTIRILMESI VE I1-23.3 SAYILI TEBLiG SONRASINDA
HALKA ACIK SIRKETLERDEKI YENI DURUM

Dr. Ogr. Uyesi Damla SONGUR”

Anonim sirketler ¢esitli gerekcelerle degeri, 6zellikleri ve islevleriyle nitel veya nicel agidan énem
arz eden varliklariin devri ya da tizerinde hak tesisi gibi islemlere girisebilmektedir. Anonim sir-
ketlerin dnemli miktarda malvarlig1 lizerinde gergeklestirilen bu islemler, sirketin hukuki ve eko-
nomik agidan yapisi, faaliyetleri ve olagan ticari hayatinda esasli degisikliklere neden oldugu igin
pay sahiplerinin bilgi ve iradesiyle gergeklestirilmesi gereken 6nemli/temel sirket islerindendir. Ni-
tekim s6z konusu islemler sirketi etkiledigi kadar igerigi, yapilis sekli veya amaci dolayisiyla pay
sahiplerinin ¢ikarlarini da ciddi sekilde etkileyebilmektedir.

Onemli miktarda malvarlig {izerindeki islemler, Tiirk hukukunda faaliyet asamasindaki anonim
sirketler bakimindan ilk defa 6102 sayili Tiirk Ticaret Kanunu’nun 408/2-f hilkkmiinde diizenlen-
mektedir. Buna gore, bu islemler sirket acisindan tasidigi 6nem ve pay sahiplerini koruma amaciyla
Yargitay’in yerlesik igtihatlarina uygun sekilde genel kurulun devredilemez yetkileri arasinda sa-
yilmaktadir.

Boylece anonim sirket malvarlig1 lizerinde gergeklesecek olan s6z konusu islemler 6nemli miktar
oOl¢iitiine bagli olarak gecerlilik kosuluna baglanmakta ve anonim girketin yonetim ve temsiline ilis-
kin genel diizenden ayri, 6zel usule tabi kilinmaktadir. Bu kapsamda 6nemli miktarda malvarligi
iizerinde islemlerin gerceklestirilmesi, genel kurul ile yonetim kurulunun kiimiilatif yetki sahibi
oldugu ¢ok asamali is ve islemler biitiiniidiir.

Ote yandan Tiirk Ticaret Kanunu diizenlemesine paralel olarak énemli miktarda malvarlig1 {izerin-
deki islemlere halka agik sirketler i¢in 6362 sayili Sermaye Piyasasi Kanunu’nun 23. maddesi ile
getirilen 6nemli nitelikteki islemler ayrimi1 kapsaminda da yer verilmekte ve ikincil mevzuatla bir-
likte islemlerin nasil gerceklestirilecegine iliskin ayrintili hiikkiimler getirilmektedir. Bununla birlikte
halka agik sirketler i¢in bugiin yiirlirliikte olan kanuni durum, 25.02.2020 tarihinde 7222 sayil1 Ka-
nun’un Sermaye Piyasasi Kanunu’nun 23. maddeyi degistirmesiyle getirilen ilk diizenlemeden fark-
lilagmistir. Sermaye Piyasast Kurulu 27.06.2020 s6z konusu degisiklige istinaden I1-23.3 sayil1 Teb-
lig ile yeni usul ve esaslar belirlemistir.

Bu ¢alismada, anonim sirketlerin 6nemli miktarda malvarlig1 iizerindeki islemlerinin hangi usul ve
esaslar kapsaminda nasil gerceklestirilecegi, 6zel ve genel diizenlemeler arasinda karsilagtirma ya-
pilarak ve getirilen degisikliklerle birlikte incelenecektir. Bu inceleme kapsaminda ayrica islemlerin
gerceklestirilmesinde ortaya cikabilecek sorunlar ve 6zellik arz eden hususlara iligkin tespitlere yer
verilecektir.

Anahtar Kelimeler: TTK 408/2-f, Onemli Miktarda Malvarlig1 Uzerinde Islemler, Onemli Miktar-
da Sirket Varlig1, Onemli Miktar, Onemli Nitelikteki Islemler.
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THE CONCLUSION OF THE TRANSACTIONS ON THE SIGNIFICANT AMOUNT OF
ASSETS OF JOINT STOCK COMPANIES AND THE CURRENT LEGAL SITUATION IN
PUBLICLY HELD COMPANIES AFTER THE COMMUNIQUE NR. 11-23.3

Asst. Prof. Damla SONGUR”

Joint stock companies may undertake such transactions which are important qualitatively or
quantitatively with their value, characteristics and functions. Since those carried out on a substantial
amount of assets of the company changes fundamentally not only the legal and economic structure,
but also those affect likewise the activities and ordinary commercial life of the company as well,
such transactions shall be considered as the significant ones that are at discretion of the
shareholders. Considering their legal and economic consequences, the transactions in question can
seriously affect the interests of the shareholders.

The 408/2-f of the TCC Nr. 6102 is the first legal provision that regulates the transactions on a
substantial amount of assets within the joint stock companies in business. In accordance with the
decisions of the Turkish High Court of Appeal, due to the importance they have for the company
and for reasons to protect the interests of the shareholders, the general assembly has the undelegated
authority thereon.

Thus, the transactions to be carried out on the assets of the company are subject to the validity
condition depending on the criterion of substantial amount and are made subject to a special
procedure separate from the general order regarding the management and representation of the
company. In this context, a multi-stage procedure is stipulated for the transactions on a substantial
amount of assets. Accordingly, the general assembly and the board of directors have cumulative
authority.

On the other hand, transactions on a substantial amount of assets are also included within the scope
of the distinction of significant transactions brought by Article 23 of the Capital Market Law nr.
6362 for public companies and detailed provisions on how to perform the transactions with the
secondary legislation. However, the current legal situation for publicly traded companies differs
from the first regulation due to the amendment of Article 23 of the Capital Market Law by Law No.
7222 on 25.02.2020. The Capital Markets Board has determined new procedures and principles
with the Communique No. [I-23.3 on 27.06.2020.

Comparing the special and general regulations, this study examines the procedures and principles
regarding the transactions of joint stock companies on a substantial amount of assets in light of the
latest amendments introduced. Last but not least, it addresses some problems on the conclusion of
the transactions and also includes some humble opinions on the special issues.

Keywords: Art. 408/2-f of TCC, Transactions on Substantial Amounts of Assets, Substantial
Amounts of Assets in Joint Stock Companies, Substantial Amount, Significant Transactions.
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Teblig 14.2

ANONIM ORTAKLIKLAR ve DIGER MENFAAT SAHIPLERi ACISINDAN HALKA
ACIK ORTAKLIK STATUSUNU SONA ERDIRMENIN YARARLARI ve SAKINCALARI

Dr. Ogr. Uyesi Serdar HIZIR"

Bahsettigi yararlara ek olarak, halka agilma kimi zaman menfaat sahipleri agisindan bazi sakinca-
lara yol acabilir. Nitekim halka aciklik statiisiine bagli olarak ortaya ¢ikan maliyetler, denetime tabi
olma yiikiimliiliikleri ve ortakligin diismanca ele gegirme tesebbiislerine acik hale gelmesi, statiiniin
anonim ortaklik bakimindan arz edebilecegi 6nemli sakincalardir. Yine halka aciklik statiisiine da-
yanan kamuyu aydinlatma ve kurumsal yonetim ilkelerine uyum zorunlulugu ve kisa donemde daha
cok kar elde etmeye yonelik baski, halka kapali statiiye gecmeyi ortaklik yonetim kurulu i¢in de
cazip kilabilir. Benzer sekilde, hakim pay sahibi oOzellikle s6z konusu hadkimiyet durumunu
korumak, pay sahibi c¢evresini daha fazla daraltmak ve bazi bildirim yiikiimliiliikklerine tabi ol-
mamak i¢in statiiniin sona ermesini arzu edebilir. Halka agiklik statiisiiyle baglantili olan bu muh-
temel sakincalar, statiiniin sona ermesi suretiyle kismen veya tamamen bertaraf edilebilir.

Halka acik ortaklik statiisiiniin sona ermesi bazi ag¢ilardan olumsuz etkilere de neden olabilir.
Ornegin ortaklik, bu statii sona erdikten sonra finansal piyasalar iizerinden kolay yoldan finansman
elde etme imkanini yitirebilir. Ortakligin piyasadaki taninirhi@i ve imaji bu siirecte olumsuz
etkilenebilir. Paylarin piyasada teminat olarak kullanilabilme 6zelligi sinirlanabilir. Hatta halka agik
statiide bulunmada oldugu gibi, statiiyii sona erdirme siirecinde de paylarin rakipler tarafindan elde
edilmesi ve diigmanca ele gecirme girisimleriyle kars1 karsiya kalma tehlikesi ortaya cikabilir. Bun-
dan bagka, halka kapali statliye donme siirecinin tamamlanmasiyla birlikte, ortaklik ku-
rumsallagsmadan uzaklagabilir. Ayrica halka kapanma siireci kimi zaman 6nemli diizeyde maliyetlere
neden olabilir ve hatta siire¢ bu nedenle tamamlanamayabilir. Ancak paylarin borsada islem
gormesinin ve halka agikligin sona ermesi, sadece ortaklik tiizel kisiligi acisindan sakincali degildir.
Esasinda bu durum daha ziyade ortakliktaki azinlik pay sahipleri agisindan olumsuz sonuglar
dogurabilmektedir. Zira bu halde pay sahipleri paylarin1 giivenli bir piyasa iizerinden kolayca
devretme imkanim kaybedebilirler ve ortaklik hakkinda daha az bilgi sahibi olmak zorunda kala-
bilirler. Dahas1 paylarin degeri artik giivenli bir piyasa tarafindan saptanamaz, dagitilabilecek kar
paymin azalmasi riski ortaya ¢ikabilir ve azinlik haklarinin kullanimi gii¢lesebilir. Ek olarak, halka
acik ortaklik statiisiiniin sona ermesi, borsa ve sermaye piyasasi, yatirim g¢evresi ve ortakligin
caligsanlar1 bakimindan da farkli agilardan sakincali sonuglar dogurabilir. Dolayisiyla, statiiniin sona
erdirilmesine dair kararin alinmasi siirecinde, yukarida zikredilen yararlarin ve sakincalarin dikkatle
degerlendirilmesi ve devamla kapsamli bir fayda - maliyet analizinin yapilmasi 6nem arz etmekte-
dir.
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ADVANTAGES AND DISADVANTAGES OF GOING PRIVATE FOR JOINT STOCK
COMPANIES AND OTHER INTEREST-OWNERS

Asst. Prof. Serdar HIZIR”

In addition to its advantages, going public may sometimes cause some disadvantages for different
interest-owners. The costs based on a publicly held status, the obligations to be subject to audit and
the vulnerablesness of the corporation against the hostile takeover attempts are important drawbacks
for joint stock companies. Also the obligation to comply with the public disclosure and corporate
governance principles based on being public and the pressure to gain more profit in short term may
make going private attractive for the board of directors of the company too. Similarly, the
controlling shareholder may desire to terminate the public status for preserving this controlling
situation, being more effective in the decision-making processes by narrowing the circle of
shareholders, and not being subject to certain notification obligations. It may be possible to partially
or totally avoid the potential drawbacks related to the publicly held corporation status by going
private.

Going private may also have negative effects in some respects. For example, once the publicly held
status ends, the corporation may lose its opportunity to obtain finance easily through financial
markets. The reputation and image of the corporation in the market may be negatively affected. The
ability to use the shares as collateral in the market may become limited. Even like public status, in
the process of going private, there may be a danger of losing the shares to the competitors and
facing hostile takeover attempts. Furthermore, once the going private process is completed, the
corporation may move away from institutionalization. In addition, sometimes going private process
may cause significant costs, and for that reason the process may not be completed. However, going
private does not only cause risks for corporation. Going private may cause worse consequences in
terms of the minority shareholders. Because these shareholders may lose the opportunity to transfer
easily their shares on a secure market and may have to get less information about the corporation.
Moreover, share values can no longer be determined by a secure market, there may be a risk of
lessening of the dividend, and using the minority rights may become difficult. In addition, going
private may cause negative consequences in terms of stock exchange and capital market, investment
environment and employees of the corporation. So in the process of taking decision of going
private, it is important to evaluate the benefits and drawbacks mentioned above carefully and to
make a comprehensive cost-benefit analysis.

Keywords: Going Private, Going Public, Publicly Held Corporation, Joint Stock Company,
Shareholders.
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Teblig 14.3

HALKA ACIK SIRKET STATUSUNDEKI FUTBOL KULUPLERINDE SPORCULARIN
COVID- 19 TEST SONUCLARI, OZEL DURUM ACIKLAMALARI ve YONETIM
KURULUNUN SORUMLULUGU

Dr. Ogr. Uyesi Murat Can PEHLIVANOGLU"

Tiirkiye’de baz1 futbol kuliipleri halka a¢ik anonim sirket statiisiinde olup, paylarinin énemli bir
kismi borsada iglem goérmektedir. Dolayisiyla bu kuliiplerin 6362 sayili Sermaye Piyasas1 Kanunu
m. 15 uyarinca paylarmin degerini, fiyatin1 veya yatirnmcilarin yatirim kararlarini etkileyebilecek
nitelikteki bilgi, olay ve gelismeleri kamuya agiklama yiikiimliiliikleri bulunmaktadir. Tiirkiye Fut-
bol Federasyonu kurallar1 geregi, kuliiplerin katildiklart spor miisabakalarinin dncesinde sporculara
COVID- 19 testleri yapilmas1 ve testi pozitif ¢ikan sporcularin miisabakalarda oynatilmamasi ge-
rekmektedir. Nitekim kuliipler sporcularina rutin testler de uygulamaktadir. Bununla beraber, kuliip-
lerin hangi sporcularin COVID- 19 test sonuglarinin pozitif oldugunu kamuoyuyla paylasmadigi, bu
nedenle en yakin miisabakanin baslama vaktine kadar COVID- 19 sebebiyle magta oynayamayacak
sporcularin kamuoyunca bilinmedigi gozlemlenmektedir. Oysa anilan gelisme, yatirnmcilarin halka
acik sirket statiisiindeki kuliiplerin paylara yatirim yapma kararlarini etkileyebilecek nitelikte bir
olgu durumundadir. Bu ¢alismada oncelikle sporcularin COVID- 19 test sonuglarinin zamaninda
aciklanmamasi hususu 6362 sayili Kanun, II- 15.1 sayili Ozel Durumlar Tebligi ve SPK Ozel Du-
rumlar Rehberi dairesinde 6zel durum agiklamalar1 baglaminda incelenmektedir. Bu ¢ergevede 6zel-
likle 6nemli miisabakalar 6ncesinde bazi oyuncularin miisabakalarda oynamamalarinin kuliiplerin
gelirleri tizerindeki etkisi vurgulanmaktadir. Diger taraftan, test sonuglar bilgisinin 6698 sayili Ki-
sisel Verilerin Korunmasi Kanunu ve 4721 sayili Tiirk Medeni Kanunu kapsaminda hukuki niteligi
aktarilarak kuliiplerin bu bilgileri agiklamamalar1 konusunda hukuki gerekgeleri ortaya konulmak-
tadir. Son olarak, 6zel durum aciklamalarina iliskin kurallara riayet edilebilmesi i¢in sirket yonetim
kurulunun alabilecegi tedbirler belirtilerek, bu tedbirlerin alinmamasi sebebiyle yonetim kurulunun
pay sahiplerine kars1 sorumluluklar1 6102 sayili Tiirk Ticaret Kanunu uyarinca degerlendirilmekte-
dir. Anilan hususa dair 6zel durum acgiklamalarinin yerine getirilmemesinin yonetim kurulunun 6102
sayil1 Kanun m. 369 hiikmiinde 6ngoriilen 6zen ylikiimliiliigiinii ihlali anlamina gelebilecegi ve pay
sahipleri tarafindan yonetim kurulu {iyelerinin sorumluluguna basvurulabilecegi ifade edilmektedir.
Calismanin uygulamadaki giincel tereddiitleri gidermesi ongoriilmekte, ayrica konusu sporun yati-
rimct haricindeki diger paydaslarinin da haklarinin korunmasi agisindan 6nem tagimaktadir.
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PUBLICLY TRADED SPORTS CORPORATIONS, PLAYERS’ COVID- 19 TEST
RESULTS, ONGOING (MATERIAL) DISCLOSURES AND LIABILITY OF THE BOARD
OF DIRECTORS

Asst. Prof. Murat Can PEHLIiVANOGLU"

In Turkey, some football clubs are operating as publicly traded corporations and a significant
portion of their shares are traded on the stock exchange. Accordingly, these clubs are obligated to
publicly disclose information, events and developments which may affect their share price, value or
investors’ investment decisions, pursuant to 6362 numbered Capital Market Law Article 15. Rules
of Turkish Football Federation provides that pre- match COVID- 19 tests should be conducted on
football players and players who test positive should not play in the upcoming match. Likewise,
football clubs are also routinely conducting tests on their players. It is observed that clubs are not
publicly disclosing the names of the players who test positive, and the public could not obtain any
information about the players who will not play in the upcoming match due to COVID- 19
infection. However, in particular cases, this information may be treated as a development which
would affect investors’ investment decisions. In this study, publicly traded sports corporations’
tendency to not to disclose players’ COVID- 19 test results is evaluated through ongoing (material)
disclosure obligations pursuant to 6362 numbered Law, 11.15.1 Ongoing Disclosures Communique
and CMB Ongoing Disclosures Guide. It is underlined that when certain players do not play in
particular matches, this financially impacts the clubs. On the other hand, the legal nature of
COVID- 19 test result information is explained based on 4721 numbered Turkish Civil Code and
6698 numbered Law on Personal Data Protection in order to discover the clubs’ legal reasons to not
to disclose such information. Lastly, this study outlines the measures that the board of directors of
the publicly traded sports corporation may use to comply with the ongoing disclosure obligations,
and how their failure to adapt such measures may cause their liability to shareholders pursuant to
6102 numbered Turkish Commercial Code. The failure to make such ongoing (material) disclosures
should be treated as the board of directors’ breach of the duty of care as articulated in Article 369 of
6102 numbered Law, thus make the board of directors accountable to the shareholders. It is
envisioned that the study will help to clarify a contemporary debate and to further protect the rights
of the sports’ constituents other than the investors and clubs.

Keywords: Ongoing (Material) Disclosures, Publicly Traded Corporations, Football Clubs,
COVID- 19, Liability of the Board of Directors.
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